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Analysis: 
The Sherman Act: Its Relation to the Common Law. 


The thesis of this dissertation is embraced in the following 
s syllogism: l. The common law follows certain well defined rules in 
regard to restraint of trade and monopolies, 2. The Sherman Act, 
| under the cases now recognized as authoritative, follows the same 
rules. 3. Therefore common law principles may be used to deter- 
mine the apvlication of the Act. It follows as a corollary that 
| "the rule of reason" is the rule of what has been decided to be reas- 


Onable in the decisions of the common law. 


_In Heydon's case, 3 Coke 7, the Barons of the Exchequer lay down 
the following rules: "For the sure and true interpretation of statutes 
in general, be they penal or beneficial, restrictive or enlarging of 
the common law, four things are to be discerned and considered: (1) A 
What was the common law before the makine of the act? (2) B What was 
the mischief and defect against which the common law did not vrovide? 
(3) C What remedy the parliament hath resolved ani appointed to cure 
the disease of the commonwealth, and (4) D The true reason of the 
remedy." It will be seen that the major premise of the syllorism is 
contained in (1), and the minor premise in (2), (3), and (4). The 


discussion accordingly falls under those heads. : 4 


I. The Common Law. (Major Premise.) 
"That was the common law before the making of the act?" 


% 
_ Restraint of trade. 


voluntary restraints. 
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4 (a) Grants or charters from the crown. 

a' A new charter of incorporation to trade generally. 
This’ is ‘void. 8 Co. 121. 

b* A grant to particular persons for the sole exercise 

- | of any known trade, This is void because it is 4 - 
monopoly, and against the policy of the common law 
and Magna Charta. 11 Co. 84. 

e' Grant of sole use for a newly invented art. This 
is good because it encourages ingenuity in the 
trades, 

(b) Restraints by eustom. 

‘a! Such as are for the benefit of some particular per- 
sons who are alleged to use a traje for the advan- 
tage of a community. These are food. 8. Co. 125, 
2 Bulst. 195. 

b' Such as are for the benefit of a community of persons 
who are not alleged but are supposed to use the 
trade th order to exclude foreigners. 8 Ce. 2k, 
This was abolished by St. 5 and 6 W. 4, ce. 76s. 14. 

ec’ A custom may be good to restrain a trade in a par- 
ticular place though none are ever supposed or al- 
leged to use it. 

(c) Restraints of trade by by-laws. 


a’ To exclude foreigners. This is good if only to 


a enforce a precedent custom by venalty. LuRol ks 
~" Abr, 364, 
“Ramee b’' All by-laws made to cramp trade in ceneral are void, 


e By-laws made to restrain trade, for the better gov- 
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ernment rerulation of it are good, if 
a They are for the benefit of the place. 
oe To avoid public inconvenience, etc. 


hia For the advantage of the trade. Raym. 288, 


(2) Voluntary restraints. 


(a) 


(bd) 
a’ 


bd! 


General restraints. These are all void, whether 

by bond, with or without consideration, and whether 
it be the party's own trade or not. 
Particualr restraints. 

Without consideration. These are void. 

With consideration. Where a contract for restrain} 
of trade anpears to be made upon a food and ade- 
quate consideration, so as to make it a proper and 


useful contract, it is good, or 


(2) Voluntary restraints. 


(a) 


bd! 


(b) 


b’ 


Trade of one of the parties restrained. 

Limited in regard to the time or place. THis 48 
good. 

Unlimited in regard to time or place, This is 

always bad. | | 

Trade of another restrained, i. e., a contract to 
restrain, not in restraint of trade, 

If the parties have no business of their own of 
that nature the contract is bad, as the justifica- 
tion of promoting another trade is wanting and it 
is done maliciously. 

If the natural and expected result is to restrain 


C's trade but for the benefit of their own, and by 
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lawful means, it is good as it vromotes one trade 
as much as it injures the other. 
e" If unlawful means are used , the contract is al- 
ways bad. 
Discussion of the elements of contracts in restraint of 
trade, 
(1) (From the point of view of the public. 
(2) From the point of view of the individual. 
Reaquisites of legitimate restraint. 
(1) The contract must be partial. 
(2) The consideration must be adecuate. 
(3) The restraint must be reasonable. 

(a) Injury to the party restrained, 

(b) Injury to the public. 

(c) Use to the obligee. 

Nonopolies. 
Olassification of monopolies. 
(1) Monopolies by franchise. 

(a) Mediaeval franchises. This accompanied the mono- 
poly system. - frankfold ani park, warren ani pis- 
cary, smithy and bakehouse, mill and martet. 
Fitzswalter's case, 3 Keb. 242, In the towns the 
trading ani craft guilds were also monopolies. 
Freemantle v. Silk Throwsters, 1 Lev. 229. 

(ob) Patents and monopolies. . These were originally 
instituted towards the end of the sixteenth century 
as a method of encouragement to new enterprises and 


\ 
large industries, but soon began to be felt as a 
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great purden when the ordinary trades and commodi- 
ties were granted in this way as rewards to court 
favorites. Case of Monopolies, 11 Co. 84 b. 
(c) Modern franchises. The test of the validity of the 
- ] franchise in modern times is the gafety and interest 
of the public. 
as Public health. 
a’' Cleaning streets, etc. In re Vandine,6 Pick.137 
1 Ble Slaughtering of animals, Boyd v. Montgomery 
tL? Alm, 677. 
B* Public safety. 
a'' Sale of liquor. Lowenstein v. Evans,69 Fed.908, 
b'' Fiduciary business, People v. San Francisco 
100 Cal. 605. 
e'' Skilled employments. The State v. Wilcox, 
64 Kan. 789, 
e' Public institutions. 
a'' Schools. Bancroft v. Thayer, 5 Sawy. 502. 
b** Publie works. Verdin v. St.Louis,131 Mo. 36, 
a’ Publie services. 
a'' Transportation. Wood v. Seattle, 23 Wash. l. 
bf’ Public utilities. People v. People's Gas 
Light ete. Co. 205 Ill. 482. 
(2) Monopolies by combination. 


2 | a (a) 


a! Forestalling the market. This consisted of buying 


Early forms of monopolization. 


up necessaries on their way to market or contracting 


for the control of anything coming toward the 
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market, or even of holding out inducements to raise 
their prices or withhold their commodities from 
market. Botelor v. Washington, 2 Cranch. C.C 676. 
a Regrating. This consisted of buying necessaries 
] . after they were in the market, with intent to sell 
| them.in the same market at an advanced price, or 
even contracting for the delivery of goods in ad- 
vance of the market with like intent. Rex v. Rus- 
by, 2 Peake N. P. 199, ; 

i Engrossing the market. The buying of necessaries 
at markets or elsewhere with intent to sell agamy, 
and especially much buying of this sort with such 
intent constituted the offence. Rex v. Maynard 
Gero. Car. 231. 

| a' Conspiracies against trade. From earliest times 
if several combined to control trade or advance 


prices it was a serious offence whether actual in- 


mamma 


jury resulted or not. Anon. 12 Mod. 248. 
(b) Modern forms of monopolies. 
a’ Pools. Swift v. United States,196 U.S. 375. 
b' License or lease. Oliver v. Gilmore,52 Fed. 562. 
ec’  frusts or similar devices. Gould v. Head,38Fedss6, 
‘ a' Holding corporations. MeCutcheon v. Weiz Capsule 


Co. 71 Fed. 787 contra, Trenton Potteries Co. v. 


Oliphant, 58 N. J. Eq. 607. 
Bs Discussion of the elements of monopolization. 
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Evils of monopoly. 
(1) The price of the commodity raised. 
4 (2) The commodity not so merchantable as before. 
{a} The impoverishment of those excluded. 
II. The Sherman Act. (Minor Premise. ) 
Be “hat was the mischief and defect against which the common law 
did not provide+” 
3. The absence of common law in the federal LAW. 
a. All United States law derived from the é¢onstitution. 


b. Lack of constitutional provisions in regard to restraint 


of trade. 


a the disease of the commenwealth."” (Effects of the Act. 
Ae The Act and its 5! sauna 


a a. Text of the Act. 
m: “2k, To what is it applicable? 
bad O Bete bicep epi alameiild of the Act. 
(a) Power of Congress over interstate commerce, 
jb) Power of Conerees over eorporations created by the 
- States. | 
_ What is interstate commerce? 
(a) Actual transportation of commodities and persons 


‘between states, bs Pence | atte 


C; “What remedy the Parliament hath resolved and appointed to cure 


ens and processes of such trans- 
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Distinction between preparation for and participation 
ta lateratase commerce. 

(a) Participation in interstate commerce, and ownership 

of stock in companies engared therein. 

: History of the interpretation of the Act. 

(1) The first periods: the period of dovbt. 1890-1897. 
(From the passine of the Act to the Trens-Missovri 
Freight Assocaaticn case.) 

(2) The second period: the period of rigid interpretation. 
1897-1911. (From the Trans-Missouri Freight Associa- 
tion case to the Standard Oil case.) 

(3) The third period: the period of liberal interpretation. 
1911 to date. (From the Standard Oil case to date.) 

(4) The economic effect of the shifting of the judicial 
point of view in regard to the Act. 

Restraint of trade according to the cases. 

(1)... Period of interpretation as affecting decisions, 

(2). Divisions of restraint of trade. 

(a) General restraints of trade. These are bad, 

(>). Partial restraints of trade. 

at...In respect .to time. 

_ bt, In respect to, place. These are determined by 

reasonableness and the existence of a consideration 

iP} _.,. to support the contract, but no line o? reasonable- 


“» mess can be drawn. United States v. Trans- 


.. . «= Missouri Freight Association , 53 Fed. 440, 


aint of trade made a misdemeanor. This, goes a 
10 dpeuommon law because restraints of trade ie 
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were formerly unlawful merely, and werenot indictable 


except in certain cases such as the monopolization of 
necessaries. In re Green, 52 Fed, 104. 
(4) Act and intent must concur. This is 4 criminal stats 
o ute and accordingly the rule of the eriminal lew in re- 
, gard to act and intent must be brought into it. in re 
Corning, 51 Fed. 205. This however is a rule of plead- 
ing rather than of positive law since the intent is de- 
| ducibie from the act. 
(5) Distinction between restraint in staple commodities and 
in others. 
(6) . The rule of direct restraint. 
(7) The rule of competition. 
7 (8) The rule of reason. 
(9) Intent under the act. 


2 (10) Conspiracy under the act. 


Bs: 3. Monopoly according to the cases, 

a. The meaning of monopolization,. 

R. The gist cf monopoligation. 

(1) WNecessity for combination and conspiracy. 
(2) Wecessity for a wrongful element. 

Cc. Dangers of monopoligation. = 
(1) The power to fix the price and injure the public. 
(2) Enabling limitation on production. 

(3) Danger of deterioration of monopolized article. 

ad. Attempts to monopolize. 

mg, (true reason of the remedy." (Purpose of the Act.) 


‘To prov remedy against the trusts. 


Tentative bills. 
dD. Passing of the Sherman Act. 
To incorporate the commen lew into the statute law of the 


United States. 


III... Conclusion. 
Unde: _ By comparison of I and II it appears that the effect of the 
+ \-. Sherman Act in regard to restraint of trade and monopolies is the 


a nine same as that of the common lew except in regard to remedy, which 
4. “aA 
+“) is essentially adjective and not substantive law. 


me ehje in th 
Corollary. 


To Yeo Lt foliowe from the identity of the principles involved in 


aa 


, the » the Sherman Act and the English Common Law.that the "rule of 
i, 
| Feeson” is the "reason" of the decided eases in England and the 


and possible of exact determination. . . . m=. 
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The Sherman Act: Its Relation to the Common Law. 


The thesis of this dissertation is embraced in the following 
Syllogism: 1. The common law follows certain well-defined rules in re- 
gard to restraint of trade and monopolies. 2. The Sherman Act, 
under the cases now recognized as authoritative, follows the same 
rules, 3. Therefore Common Law principles shculd he used to deter- 
mine the apnvlication of the Act. It follows as a corollary that 
"Ghe rule of reason” is the rule of what has heen jecided to he reason- 


able in the decision of the Common Lav. 


In Eeydon's case, 3 Coke 7, the Barons of the Exchequer lay down 


> 


the following rules:- "For the sure and true interpretation cf statutes 
in general, be they penal cr beneficiel, restrictive or enlarging cf 
the common law, four things are to be discerned ani ccnsifdered; (1) A 
What was the common law before the making of the act? (2) B What was 
the mischief and defect against which the common law did not vrovide? 
(3) C What remedy the parliament hath resolved and appointed to cure 
the disease of the commonwealth, and (4) D The true reascn of the 
remedy." It will be seen that the major premise of the syllogism is 
contained in (1), and the minor premise in (2), (=), and (4). The 
discussion accordingly falls under those heads. 

I. The Common Law. (Major Premise.) 
A. "What Was the Common Law Before the Making of the Act?” 
T 


By Restraint of Trade. 


Classification of Restraints of Trade. In the'leadine English case 


es 
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f Mitchel Vv. Reynolds, 1 ?. Wms. 181, decided in 1711, Parker C. d. 


wefully analyzed restraints of trade, eensidering them ss voluntary 


a 
or involuntary. The involuntary restraints are o* historical imvor- 
. > 
. 


ance only, since they rest in general on ancient custom and not on 


. 


the contract relationship, which is essential in the modern applica- 
tion of the doctrine. The arrangement cf voluntary restraints made 

py Justice Parker, however, is still recognized as funfiamental in the 
a : 

law today. The classification is as follows: 


7 @ 

R 
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oa involuntary restraints. 
z 


a. Grants or charters from the Crown. 
A new charter of incorporation to trade generally (in the 
city of London). This si void, as "no corporation med 
within time of memory can have such privilege (because 


a 


ancient custom) unless it ry A of Parliament." 


WEL Prod ; 


A grant to particular perscns for the sole exercise 


known trade. This is void, becanse ‘it is a menoncly and 


against the policy cf the common law and Magna Charta. 


iTY-Co.) 84. 


P 


A grant of the sole use of a newly invented art. This is 
good because it encourages ingenuity in the ssieichdh: 

' Restraints by custom. 
Those which sre for the benefit cf some particular persons 


ale who are alleged to use a trade for the advantare o* a com- 
Sf > iB ' 
> “= my . 
tunity are good. 8 Co. 125. 2 Bulst. 195. 
- 'fhose which are for the benefit of a community of persons 
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Supposed? to use the trade in 
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means, the contract is gpod, as it promotes one trade as much 
eyes. toe ee ~+} = 
as it injures another. 
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if unlawful means are usea, the contract is alwavs bad. 
a Ries eo a lk ee <a 3 Ar] " 7D 40 Oe ond) vey 6) ame + 74 1+ 
Restraint of Trade Founded on Publie Policy. The law « restraii 
? 5 4 35 — : 547 - ~ lac, + eP = 3 ea 5 = > f. tes 4 are | 
of trade is in every case that of publie policy. in thie regard, 
ae “eS See ere ee oe we =A See + Segoe ROM 14 we REG. 
Kekewieh J. said in the case of Davies v. Davies, 56 Ch. Div. 3559: 
£ 


"Aly authorities from first to last, cadncur in one thing,--viz. 
the doctrine on this subject is founded on publie nolicy, andi I cannot 
but regard the jarring opinions as exemplifying the well-known 
trine of Mr. Justice Burrough in Richardson v. Melles&, 2 Bing. 229, 

that public policy is a very unruly horse, ani when once you ret astride 
it, you never know where it will carry you. Publie volicy does not 

admit of definition, and is not essily explained.” --- "One thine I 


take to be clear, and it is this --- that public oolicy is a variahle 


i 


quantity, that it must vary, and does vary with the habits, canacities 
and opportunities of the public." 
It was inevitable that as time went on, the judicial attitude 


?P England 
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toward restraints of trade shculd The early policy o 
was to encourage trade by every means, artificial or natural, an? thus 
to build up a nation of traders. To cain this end in early times, 


any restraint whatever was frow 
y rwas frowned Upon; and no departure from the 


ve 
Tigorous rule thut contracts in 
i. 

 eountenanced. 


opment of the country, 

since the ccurts began to 
| ae restrain trade?" When the avenues ¢ ade and 
: impeded by artificial policies, s fiat 0 occupation 
a 


- workman except his tra¢ any arreement restraining that 


him nspeless tc the community, but 


eT 
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idusl came the idea that all such contracts were nct necessarily 


jurious.  Scehrainka v. Scharringhausen. When the 


was evolved, means of communication were scanty an° 


ty y : z = ° 
of the obligor was restricted to his own community. 


> Oe oe 


ion of the railway, the telegraph, and the telephone, 


ties of economic efficiency increased to a remarvable derree 
where the individual as an industrial unit had formerly been confined 


aye 

y - - * * - * . 
Ro) one locality, he now might exercise a nationwide influence unor the 
a : : 


uf 


business of the country. Inder these conditions, public policy must 
ssarily be a variable quantity, since a state in an agricultural 
era must have different needs when it reaches 4 manufactur- 
development. 
In Mitchel v. Rey 
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Parker C. J. why contract 


stry. Bie Because misc 
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if any, can only be presumed, and in 


is overcome by apparent 
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gury to the public, every cne is affected sreby. 

- Im an early Massachusetts case, Alger v. Thatcher, 19 Pick. 51, 


(| as 
such contracts were considered injurious to the parties making them, 


* 


2 Fs ort . J * * - s * 5 ss 
"because they diminish their means cf procuring livelihocd-- or com- 


petency for their families; they tempt improvident persors, for the 


“sake of present gain, to deprive themselves of the power to make fu- 


ture acquisition, and they expose such persons to impcsitions and 


- oppression; they tend to deprive the public of the services of 
wre 
1 


the employments and capacities, in which they may be most useful to 


_—_ 
» 


s 
the community sas well as to themselves; they discourage industry and 
enterprise, and diminish the product of ingenuity andi skill; they 


; event ecompetiticn and enhance prices; they expose the public to all 


the evils of monopoly. All this is especially applicable to waalthy 
‘companies and large corocrations which have the means, unless restrain- 
by law, to exclude rivalry, monopolize budiness, and engrross fhe 
market. Against evils like this, wise laws protect indiviiuals and 
the public by declaring a41l-such idutracts void." 

yet The light in which the state fegaris contracts in reetraint of 


ade was succinctly stated in the case of Orerson Steam Navigaticn Co., 


ae c 
ae : 
‘Winsor, £0 Wall. 64. There the court said that contracts in re- 


vl = Ve 
roe : s s 
San vez trade are bad for two reasons: first, the public is depriv- 
ay : 


ed o ; 
of the industry of the restricted parties and therefore suffers’ 


; secondly, the party himself is injured by beings precluded from 


supporting himsel? and his family. 
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mivont Development of Restraints of Trade. It was decide? as > 


rly as the reign of Henry V that a contract impcesing a general re- 
of trade is void. Hull J. is said to have flown into a 
passion at the very sight of a bond containing such as conditicn and to 
have said: "4A ma intent vous poures aver demurre sur luy que l'obliga- 
tion 6st vdide eo que. le condition est encounter: le commen luy, et per 


‘2 si le plaintiff fuit icy, il irra al prison tancue il ust fait : 


oe Pine au Roy." SMens Ve ten Ds Dis 26. For the next few centuries a 
a vibe iy 2 
estraints were considered feneral if unlimited either in reeard to - 

i e or place.  urthermore, the consideration was strictly examined ea 

i AE 

we 

"uring this period and the rule was *ollowe? that it must he adecuate ae 

y the restraint. This was of course diffienlt of Aeterminaticon and a 

i has 

rise to conflicting decisions, since any such cuestion o* ateouacy we 
necessarily be dependent upon the economic an’ social opinions of — eee 


rule in favor of the free- 


90 strict was the 


to he bad 


i 1 soneth ine further appeared in bah oF the oye ae than the mere 


ca ; that thie restraiot was partial, In Se to overcome this pre- 


the case were to he examined, 


the entire circumstances o* 


ed to these circumstances, 
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neh mas Te stat . of. the English commen law at the time cf the 
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Since then, 


the chanfping economic con- 


however, 


FS Bas &. E434, adic away with “<= 


ere Bae been nethihe pecnliar Sc 


Sie 
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racts in restraint of trade in regard to requirements of consileration; 
the Tules of other contracts apply, ard a consideration such as 


seer kal be binding, upon the parties in an Mmrary contract 


ent so long as is not colorable merely. ~At a this time 
eame a ed that if a covenant 
ce 


either sufficiently as regards space, 


“not, be considered as an 


pertinent. Davies...v.. Davies. 3 Ch. Div. 359. 
1843,. Mallan. v. May,.11M & W 653,. the rule in regard to the pre- 
sumption that all contracts in restraint of trade are 
‘nea to be the same 4s .in Mitchel v. Reynolds. This Je gradually 
o 


¢hanged, however, in $he next few spades’. and in,1887-Cotton L. di 
2a 4 ~ 


said of itt in Davies v. Davies: "That I think has been modified 


extent, that presumpticn is not that such a covenant is bad 
a 
it 


t is rather ir the court to ecnsider whether on the facts it is or 


is not bad. 


The present Englisch doctrine as to limitation of time or. space 


% ; follows: When the restraint is feneral., i. @e. without cnalifica- 
x ° 


a ° - 
Te tke contract is held eo ipso unreasonable an? contrary to onb- 


- 


lic policy. When it is partial, i. e. subject to scme cualification 


a ; re 8 - SX then its rea ableness must he ecnsidered, 
t “is especially paid to the limits of time 
mo ft the protection of the trade of the covenantee, 
and exten* o* 


tr 4 


application of improved faéliities in 


It has been said that the American to restraint 
of trade as embodied in the comme: 

+ e 2 

from the original English common law 
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changed 
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justifiable ts ant yea? thourch i 


was undoubted ee the deeades 


immediately 
lave heen true in the 
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things, because the United States 


net yet reached that 


industrial development which was instrumental in hrineins 


Since L870 | cwever , anormons 


chs ange] the eeonomic if 


han an 
CG anre a 


elopment ca eaually 
poliey as applied to restraints of 


that the American common law changed 1: 


by. 1890 they were aynnroximstelv 


“Modern Requisites of Valid Restraints. 
“pertial, _ As long as some ldmitaticn either 
“the rule against general restraints is satisf 


being valid as to one part and. 


rule. or example, in the case of the covenant 
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eo of brewer in S or elsewhere, for a period 


the condition might be goed ss te 5, but. was 
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ia « a the rest. Hinde v. Grey 1M & Gr. 195. 
Ne ae 
a2 2 consideration must be adequate, At present, edecuaecy of. 


* ~. 


rained by the point of view of the 


the same rules of consideration apply as in other cases 


Deiimect is: 


3. The restraint mst be reasonable Tindal C. 


Graves, 7 Bing. 724 says: "We do net see how a better tes’ can he 


‘ 


applied to the question, whether reasonable or not than by considering 
— the restraint is such only as to afford a fair protection to 
‘the interests of the party in favor of whom it is given and not so 


are large 4s to interfere with the interests of the public. Whatever 


restraint is’ larger than the necessary protection of the parties 
a Sie - 
_ quire, can be of no benefit to them, it ean only be oppressive, 
r) 
t is in the eye of the law unreasonable. Whatever 
void, en the grounds 
public policy.” 
Ps 
guestica of reas vm 298; j injury to the party restrained; 
injury to the pub Gt 7, use to the obligee. 
a 
American Cases on Restraints of Trade. In the case of a contract 
14 7 = ; a iS 
not to sell mattresses in the stute of New York west of Albany, it 
held that this was too large « territory, as not being necessary 


ay 


to the reasonable protection of the plaintiff. Lawrence v. Ridder, 


1s in any case too large a territory. Peltz v. 


» . ; be 
che ll 62 Mo. 171. Dean v. Emerson 102 Mass. 480. 
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Alaa ; x ; 
aan rule is one of reason, however, and not of place, and must 


- applied with care. Oregon Steam Wavieation Co. v. 


°ivisible in 


echell supra. 
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 Classificaticn of Monopolies. Strictly speaking, mcnopolies 
wt . . 
fof a 
@ommon law were in every case endent upon a grant from the sover- 
eu. in later times, however, both in 5 id and the United States, 


and other opera- 


he necessity 


franchise gradually disa red in the customary application 
term. Accordingly, in’ a mcdern enumeration of the current 
monopoly, not o nus t ie historically ace 

« a q 
_ monopolies by frenchise be given, but present-day industrial combina- 
_ tions as well. 

by franchise 
a. Mediaeval franchises, These accompanied the Manor 


 frankfold and park, warren and piscary, smithy ani bakehouse, 


—,! Akan se * 
sand m-rket. FPitzwalters Case, 3 Keb. 242. in the towns, the trading 


i 
a at 
4 . — 
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and craft guilds were also monopolies of this sort. Freemantle v. 


a 2: 
me 
Silk Throwsters,) 1 Lev. 229, 


i Dis Patents of monopoly. These were originally instituted to- 


wards the end of the sixteenth century.as a method of eneourarénge new 
gery and large industries, but soon: began. to be felt as a 
when the ordinary trades and commodit' 
way as foward to court favorites. Case of Monopolies, 
| Gecratine, | 
‘Modern franchiees. The test. of the validity of the fran- 


) ern tines is the safety, or interest. of the public. Thus 


‘the creation of. erants of 


ng 


oe 
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Sal ere 
» Public health. 
Cleaning of streets, etc. im. re Vandine 6 Pick. 187. 


Slaughtering of anima 


B*. Boyd v. Montgomery 117 Ala. 677. 
Public safety. 
Sale of liquor. Lowenstein v. Evans 69 Fed. 908. 
Fiduciary businesses. People v. San Francisco 100 Cal.605. 
Skilled employments. The State v. Wileox 64 Kan. 789. 
‘Public institutions. 
Schools. Bancroft v. Thayer 5 Wawy. 502. 
Publie works. Verdin vs. St~ Lovis: 171 Mo. 36. 
Publie services, 


77 


Transportation. Wood v. Seattle 23 Wash. 1. 


nm 


Public utilities. People v. People's Gas. Light etc. Co. 


205 111. 482. 


Monopolies by suppression of competiticn. 


Early forms of monopolization. 


: > - * 
Forestalling the market. This ccnsisted of buying up nec- 


essaries on their way to market, or of contracting for the control 


- of anything coming toward the market, or even of holding out in- 
i: 

(tke s 
_ ducements to prospective sellers to raise their prices or withhold 
ii « { 


their commodities from market. Botelor v. Washington 2 Cranech C, 


the game marret at 


, or even of contractins for the delivery of 


Rus by 


Engrossing the market The buying of necescaries at marrets 
elsewhere with int te sell again, and especially meh buying 
+ eonstituted the offence. Rex v 
7 * Cero’ 

Conspiracies against From earliest times, 
eOmbined to control trade Or advanee prices, it was a serion 
fence whether actual injury resulted or not. 
b. Modern forms of monovolization. At the present 
trial combinaticns for the purpose of suppressing comvnetition are 
usually effected by ene of these devices: 

Pools. Swift vo United States, °196:0; 


License cr lease. GCliver v. Gilmore, 


Trusts or similar devices. Geuld v. Head, 38 


Holding corporations. Northern Securities ,Co. 


othtea, 29S. 0 .283 F9Ti 

Consolidating corporaticns. MeCutcheon v. Weiz Cansule 
71 Fed. 787, Contra; Trenton Potteries Co. v. Clivhan 
58 Weed. 1 EGU. . 507. 


In many respects the same reasons hold 


= 


as apvly in the case of restraints of 
it is the 
deterioraticn 
aie, with limita- 
pion, me monopoly necessarily impgies. On aecccunt 
connotation, there has been for several centuries in the Anglo- 
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ee. for: monopolies-as a relic of the times when 
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th » words of -Jus tice Story: "When it is once suggested that a rrant is 
of the nature or tendency of a mcnopoly, the mind almost instantaneously 


a ez : a = = tee 
‘prepares itself to reject every construction which does 


a) 


down to the narrcwest limits. it is an honest pre 


op in former times from the pross abuses cf the royal prerocatives, 


74 
‘to tich in America there are no analofous authorities." 
‘) 


"Ali grants of this kind relating to any known trade 


“ 


void by the common law, as being arainst the freedom of 
] 


eouraging labour and industry, restraining persons from gettine an 


h i i d by nf smployment, ani vutting it in the power 
they plesse cn a commedity, 
ll of which sre manifest inecnveniences to the public." Hawres P,. 
Those guilty of monopolizing at common law’ were subject 


imprisonment, the offence being cconsid°red malum in se 


’ 


"contrary to the ancient and fundamental laws of the kinedom."” 


law of monovcly is fourd in 


ase of Moncope li es, 13 Ce, 84° %; The cuestion of a crent of the 


~t 


sive privilege of making playing cards within the limits of the 
Oh being in issue, it was held a monopoly and agairst the common 


ree 6x4 reascns: (1) All trades by which men maintain themselves 


nerease their substance are profitable for the common welfare, 


therefore the grant of an exclusive privilege in one of them jis 


a he 


e 1. 


eae eommon law inasmch as it 18 a restriction of liberty. 


Por ‘here are three 
ee eye tare 
shrek to every mononely: (a) the price of the commo- 
ed 


ally 
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Saity will not be so goo? and mer- 


“er ae 


oP 


jantable as before; (¢) ittends to the impoverishment c¢* th 
errant, for the: ut. reeit 
he publie weal. The grant was pri 
without authority of law’cr reason It will be 
iat the arguments upon which most stress is laid teday are 


ine price is "raised; the comaodity is likely to deteriorate, and 


+] 


mohopoly is likely to cause hardship to thos* hav vine no interest init. 
EH istor} of Moncpolies, The unpopularity of mcnopolies is not peculiar 


to English law. The objections to it rest on underlying principles 
he: 
maintained for the encouragement of trade and commerce, which have 


~ 
fs 


avored by .811 peoples. in Greece; «by. theslaws of Athens, the prae- 


xporting«corn or»even of»seeréeting or: hording it up was pun- 
able by death, Lypsiae contra Dardanarios orationen, aes the. 
Romans offences against trade were cla sed as extraordinsry crires 
against which no special law was enacted, yet which as offences arainst 
* 
discretion of the mapistrates, 
the prices of provisions, and sellins by 
se weights and measures, were especially ecndemned. . By the Julian 
price of vituals, suchas corn, 
sels, sub- 
tion or suppression of previsions, or by other similar malpractices 
All fraudulent acts of the Praéfecti Annonae, the 


were pun- 


Ane this statute. Eden. elementa juris civilis p. 07966 
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( ¢ 4 sum. Stiernh. de iure Suec. et Gotho vestusto. 5, 


_ Many regulations were in effect among the Saxons in and 
-» 
= 


after them under the Anglo, Danish, and Norman kings, a for the pur- 


pose of obtaining free and open traffic. From .t times of Lothario 


nd Edric, kings of Kent, and Ina, king of Wessex, to the period of 


_ the Conquest, scarce a reign elapsed without some enactment 


for these 


purposes. Throughout the greater part of this pericd, it was the law 
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that no person should buy, sell, bergain for, or exchanre any cattle, 


tot or other. commodity, except in the public market, 


in the most 


— 


frequented and open part, and. before. witnesses with surety and 


warranty. By the laws of Ethelstan all sales of 


articles ahove the 


value of 20 pence had to be made. vublicly; under thoee of Canute, all 


‘ebove 4. pence; and under the regulations of: Aethelred the purcharers 


of cattle or sheep were obliged to preserve the head and hife for three 


apye before they sold them. These laws were enacted not only to pro- 


mote publicity and suppress fraud, but in accordance with a well-defin- 


ed policy which declared that fairs and markets stonl@ be replehished 
and furnished with all sorts of commodities. 
This policy was ccentinued in later times and numerous statutes*® 
were enacted by the Dlantagenets dnd Tudors for the purpose of foster- 
Among these statutes two are especially pro- 
e. 15 summsrized and eollecte’d previous statutes 
seat “III, e*6; 6 Rich. II, ¢ 10; 11 Rich. II, c 7; 1 Hen. Iv, ¢ 
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ing, making, working or usine of something. 
4, The public in general is restrained “rom some freedom or 

liberty enjoyed before; that is, restrained from following trades, pur- 

suits or callings there-to-fore free and cpen to all. 

id From this enumeration of the elementa of a monenoly, it anpears 
thet only common law monopolies have the necessary chsracteristies to rs 

permit analysis into these parts. Under this type cf monopoly there 
| . @re in the United States only patents, end erants from lerislative qi 
r. bodies for publie and quasi-public purposes. All other so-ealled 


monopolies are more nearly analagous to restraints of trade. As the 


modern idea of monopoly, however, is so deep’yvy rocted in the lav as well 


es the legal mind, it ,is-neecessary te define it in terme other than om 


those historically accurate. 


While at present there is much cpinion 


and some suthority for the vroposition that magnitude alone is ahle te 


constitute monopoly, the prevalent definition includes suppression of 


@ompetiticn by uni“ication of interests or management, cr through agree- 


ment and concert of action. In the Tobacco Case, 164 Fed. 700, the ps 


court said thet a mononoly in its present sense exists when as a re- ee: 
25 


ya) 


centered in the hands of a single person cr corporation, or a few 7 


persons and ecrporations acting together, that they have power practi- 


_ eally to control the prices of commodities and thus practically to 
~) 


- guppress competition. Careful examination of the apparently con- 


. flicting opinions as to the present status and constitution of a 

monopoly, however, seem to Jead tc this ecnelusion: that the elements 
oor 

of common lsw mcnopclies are still present, with the oxeenticn of the 
caer . 
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disappeared in the course of shifting economic conditicns. 


the exception of this requisite, modern forms of monovoly sc far 
—e ean be determined from bi adjudged caseg, have in every case 
two fundamental elements alti ed at common law, There 

case an exclusive right or aioe on the one hand an? an exclusion 


from certain i Es efi yn the cther. Tt will be seen in 


ee analysis cof any monopoly in the modern cens his distin 


holds true: the industrial organism constituting a og hia secures the te 


exclusive privilege by means cf suppression of comp 
devices; at the same time it excludes the ordinary, 
the privileges which it enjoys. The test cf ecmpetition so often 


"promulgated is found under this definition tc be seccndary only. 


ae Suppression e* competition amounts to ne more than a means whereby 


pleas 


he certain resul it, namely, the enjoyment cf an exclusive privilege, is 
Beecesca Hence, it is, that the emphasis should not be on the 
uppression cf ccompetition, but on that 


ile 


= generally implies, namely, the exclusive privilege. 


eo 


ae The Sherman Act. (Minor Premise. ) 

B. “What was the mischief and defect against which the common law 

did not provide?" 
Absence of Common Law in Federal Law, At the time of the adoptior 
of the Constitution the common alw recognized on this side of the 
Atlantic was the common law of England together with the precedents 
which had grown up in the colonies. It was therefore a common law of 
the separate states and was often guite different in one from what it 
Was in another, owing to the fact that even at &hat early period the 
English common law had been modified in the various colonies to suit 
their particular needs. There was, then, no one body of unwritten 
jaw which, at the time the Federal eovernment was established, passed 
in its entirety from the colonies as a whole to the naticn. Hach 


individual state retained its own distinet cornns juris, franting and 


deleratine to the national rovernment certain definite powers which 


were enumerated in the Constitution. These grants of yowers were 
specific. Wo wider application of them was or is permissible than 


is necessary in order to secure their proper administration. Unless 
the power therefore is syecified in the Constitution there can be no 
question of the ability of the federal covernmant to interfere, 

The situation amounts to this: The Unitest States as a distinct sov- 
ereignty Was no commen law of its own. In any given case, unless 
Congress in pursuance of a power granted to it under the Constitution, 
has made provision fér the subject-matter at bar, by general or partic- 
ular legislation, it must be said that the United States as such has 

no law on the matter involved. 


Most of the particular civil and criminal cases which may. arise 


} 
under the jurisdiction of the United States, are enumerate’ in the 


Judiciary Acts of 1789 and the Crimes Act of April 30, 1790. i g-hithes 
’ 
eev. ou, Citle Lex, Under these Acts ani under bothers which extend 


their application, the common law of the United States is in eivil 


ae) 


cases the common law the particular state from which the cuestion 
comes to the federal court, (U. S. Rev. St. Sec. 721), but even in such 
eases the United States has no unwritten civil law as an original jur- 
isdictioh, since the law is made for it according to the individual 
ease arising under the individual State common law. In criminal cases, 
there is no common law of tne United States whatever, since the crim- 


aga, law of the states is not recognized as affecting federal offences. 


oeoit @4 Bl, Ve, he me. CO. 04 Fed. 59. Uad« We BOrrall-2'Daltt, 384. 


The subject of restraints of trade and mononolies was not mentioned in 
the Crimes Act, nor in any subsequent act until the Sherman Act of 
pully =, LE90. Accordingly there was no criminal law in this regar’” in 


the United States until the passace of the Act; and the institution of 
Civil Suits by the government against monovolies was not practicable 
because no cne body of law was available. Although the cuestion has 
never arisen, it is probable that under its power to repulate trade and 


commerce the United States might have interfered in a civil case where 
a monopoly or restraint cf trade was involved, and have contralled the 
offending comnany to some extent by empolyvine the law of the states in 
which the mononoly or restraint was conducted, yet in any case snech 
eontrol must necessarily have been ‘incidental only, since if the 

, 


question were raised for its own sake, there was until the Sherman Act 


was passed no effective remedy which could be applied, even i? 


a de 


be 


fhe suit was successfully prosecuted. The Sherman A ct, then, 


- possible for the United States to institute proceedines arainst 


5 


and menopelies as it had heretofcre not been able to do. 

Conditions requiring Legislation as to Restraints and Monopoties. 
There was no mention cf the subject in the Judiciary Acts nor 
Crimes Act for the Simple reason that a condition of affai: 

“weal a necessitate control of trusts and monopolies was not eccntemplated. 
At the time of this legislation, the United “tates was as yet in the 
agricultural and trading stage cf deveiopment,. Business enterprises 
were conducted br individuals, and the partnership was the most com- 
plicated form of industrial combination then existing. It was not 
until approximately a half century later that this ecuntry can he 

said to have become far advanced in the manufacturing starve and even 


then business combinations were unknown. the years *followine the 


remarkable progress 


_ Civil War, varticularly in the ‘70's and '80's 
took place in the evolution of our industrial development. During 

a this period, railroads were built with extraordinary rapidity, means 

of communication were greatly improved, and the business horizon of the 


manufacturer was widely extended. it was inevitable that vith this 


i 


‘broadening of the range of efficiency in marketing as well as in 
a v . 
production, lerge enterprises should tend to grow larger still and 


car 


leaders of industry should ccmbine with others to ecntrol prices and 

- markets. In the latter part of the '8C's the spirit o? combination 
od 
_ had increased to such a degree that it was evident that ecvernmental 


— 


ve 


- ber » . - 
interference was necessary in ordier to pv rotect the small producer 
o_o 


and the pubiic, The first lerislsaticn along this line was the Inter- - 


>. 


te Commerce Act ef 1887. This was directed against the then 


- prevalent practices of railroads, whereby discrimination became the 


rule and fair competition the exception. More legislatic 


, 


o 


Was necessary. The railroads were not the only f 


in economic ccnditions that was pradually beings fereed by the 


tains of Industry". Monepclizaticn had begun to he the vnredominant 
characteristic in the production cf stapnle commodities, ani it was 
evident that national ideals cf fair play and onpertunity for the 


individual could be preserved only by governmental interference. 


To this end the Sherman Act was passed, cperatines in effect as a 


Supplement to the interstate Ccmmerce Act. it strengthened the hold 


of the government on the railroads, which had been the esnecis 


of tne earlier Act, and going beyond it, struck directly at th 


ccmbinations which were then opsrating toe control preductior, 
* 


competition, and fix market prices. It was in e?fect a dragr-net 


- inelude all moncpolies and combinations which might escape existing 


23 legislation. 
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Otherwise prohibited. the varties comnlained cf 
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hearing and determination the ease 
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before final decree the ecurt may at 


temnorary restraining order or prohibition as shall 


in the premises 


the court 


section four act may be pending, 
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court may cause them tc he summoned, whether they 
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‘The question of the constituticnality of the Act was first raised 
in the Supreme Court in U. S. v. Joint Traffic Association, 171 U. S% 
505, where it was contended: That contracts in restraint of trade are 
mot necessarily prejudicial to the security or welfare o* society, 
a7 That Congress 4s without power to prohibit generally all contracts in 
Féestraint of trade, and the effort to do this invalidates the Act in 
question. That it is for the court to decide whether the mere fact 
, that a contract cr arrangement, whatever its purpose or character 
, 2 may restrain trade in some degree, renders it injurious or prejudicial 
to the welfare or security of Scciety, ani if the court he of the 
Opinion that such welfare or security is net prejudiced by. a contract 
7 ef that kind, then Ccongress has no power to prohibit it, an? the act 
must be declared unconstitutional. That the act can he supported only 
as an exercise of the police pewer, and that the ecnstitutioval guar- 


( antees furnished by the Fifth Amendment to the effect that no per- 


a son shall be deprived of life liberty or property withont due process 
\ 


oo 


of law, secure to all persons freedom in the purenit c®* their vocations, 
in the use of their property, and in marine such ecntracts or arrange- 
ments as may be necessary therefor. Counsel further urged that 
ordinary contracts and combinations, which are at the same time most 


indispensible, have the effect cf somewhat restraining trade ani com- 


~~ es 


merce, although to a very slight extent, and under the ecnstructicn 
adopted, mst be ccnsidered illegal. 
" Disposing of the Yast point first, the court held that these 


“ordinary ‘contracts do. not restrain commerce or trace within any legal 


ey 


+ 7 : font ee ; 
nition of the term, quoting Hopkins,v. the United States, 171 U.S. 


a2 ries only to thoce contracts whose direct an? 
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Wnasaicte”ettect ig*a réstraint upon interetaté commerce, and that to 
rest the act as condemning all agreements unter which, 


4 


the cost of ccnducting an interstate 


ereased, weuld enlarge 


ecmme 


the application of the act far beyond 


meaning of the language used. The effect upen interstate commerce 


must not be indirect cr incidental only. 

a8 : Congress has the power with regard to interstate commerce and in 
the eourse of regulating it, in the case of railroad corncrations, to 
gay that “no contract or combination’ shall be legal which restrains 


ey 2 
trade and commerce b y shutting out the overation of the general law of - 


Mi ' . * . - 
eompetition. "Phe business of a railroad carrier is of a public na- 
ture, and in performing it, the carrier is also per’orming to a cer- 


tain extent a function of the government, which, as the counsel cbserv- 


¢d, requires them to perform the service upon ecual terms to all. 


‘This public service, that of trensportation of passengers and freight, 


ps 


sg : 
is a part of trade ani commerce, and when transpcrted between states 


‘gueh ecommerce beeccmes what is described as interstste commerce, and 
’ 


comes to % certain extent, under the jurisdicticn of Coneress by vir- 


tue of its power to regulate commerce amons the several states.’ 
Coneress may refu-- 


bd 
Though the franchise is the. property of the grantee, 
x : . ¥ iets -. 
la’ te the exercise of such grants within certain limits, 


at least to the prohibition of eontracts relating to interstate com- 


extenting 


a 


merece which would extinguish s1l1 competition between otherwise com- 


@ railroad corporations, and whieh wou 1d in that way restrain 


Ordinary freeiom-.of ecntract in the 


ay of their property does not require the right to 


dated, pongrtal association, eliminating com- 
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"Phe prohibiticn of such 


cf commerce, and Congress 


| judge of sueh necessity and vropriety, unless, i sace Oo possible 
- gross perversicn of this principle, the courts might be applied to 

stor relief." fhe power is properly exercised until the limitations 
ae guarantees of the constitution are violated. A citizen has net 


the right to pursue any livelihood or vocation , tut only lawful ones, 


and Congress has the power to restrain him from making ec ntracts on 


certain subjects and in certain circumstanées. Fusbie, vi. UsrSech57 
Be 

Byv.Ss. 160. The power accordingly exists in Congress to nase this 
>, 


statute and its validity cannot be questioned. 


‘4 


an’ The constituticnality of the Sherman Act was next diseussed in 


ed 


_ the ease of Addyston Pipe ani-Steel Co. v. U. 5 t.cBils 


~ 


oo tt was urged that the power of Congress to repulate interstate 
Soeearee is limitedsto its protecticn from acts of interference by 


istate legislation cr by regulations made under its authority by some 


politic al subdivision cf the state, including also congressional 


power Over common carriers, elevator,°gas and water companies, for 


"as 
>. 


reasons. peculiar tO such companies, but that it does not inelude the 


general power to interfere with or prohibit private contracts between 
an ms 
| oa 


dati even tough such contracts have interstate commerce ‘or their 


mt area founded on the assertion that the reason for- 
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"PB! bet the constitution suarant iperty of private ecntract to 


v.. s i ood et : a ao + th 
the citizen, at least upon commercial subjects, that extent e 


guarantee Operates ‘as a& limitation on the power of Congress to reru- 


late commerce. 


court. ‘h ' twever, that the reascns Which may have caused 


+ 
ats 


the framers of the constitution to repose the power to reenilate inter- 


state commerce in Ucnrrees,’ do not affect o7 imi + 1 ‘extent of the 


Under the constitutional erant cf power to Congress, 
body --- may enact such legislaticn as shall declare voi 
prob rohibit the performance of any contract between individuals or cor- 
-pprations where the natural and direct effect of such a contract will 
ee when carried out, to directly,and not as a mere incident to other 


and innocent purposes, regulate to any substantisl extent i 


oe 
ecommerce (including foreign commerce). 

Sat: . * 2 
@ssent to the correctness of the proposition 


guaranty of liberty bo the individual to enter into private contzacts 


the power of Congress and prevents it from lerisls 
Bs > c 


the subject of contracts of the class mentioned. 
oe ; 


the power to regulate interstate commerce is full and complete 
There is no limitation exeludins private contracts, aga 
relating to life, liberty an’ pro- 

Liberty, under the decision in Allpeyer v. Is., 165 U. 5S. 
includes the right to enter into certain classes of business, but 


never been held, and vroperly that the word inclutes "the 


, : =F 

of an individual to enter into private contracts upon all sub- 
e ; “ fe all leo . “ 

matter ¢ what their nature, and wholly irrespective, (among 
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regulation of interstate commerce, and in the violation cf an act of 


Congress upon that subject. The provision in the Constitution does 
not --- exclude Congress from lerislatine with regard to eentracts of 
the above nature while in the exercise o? its constitutional rient to 
regulate commerce among the states 

revisicn regarding the liberty of the ec 1 is, te some extent, 
limited by the ecommerce clause of the Constitutior, ani that the power 
of Congress tc reguaate interstate commerce comprises the right to 
enact a law prohibiting the citizen from entering intc these private 
eentracts which directly and substantially, and not merelr indirectly, 
remotely, incidentally and collaterally, refua&ate tc a preater cr less 
degree commerce among ‘the States, The scope of the laneuare of the 
constitution must not be enlarged tec such an extent.” 

If private contracts can restrain interstate ccmmerce, why 

should not Congress reach them in that pewer, just as well as it con- 
cededly migxt reach 
statute? Both are under the control of Congress. Liberty of eon- 
tract in such 4 case would be giving sovereifn powers to the subject, | 
which properly belong to Congress. "Rerulation, to any substantial 
Hag eg ef such a subject by any cther power than that o*” Congress, 
after Congress hss itsel? acted thereon, 

ES effected by means cf priva ract 

tions, is illegal, ani we are unaware of any reason why it 
- objectionable when attempted by individuals as by the state 
Congress has jurisdicticn in cre case as much ag in *he other. 
oe Sues have exclusive jurisdiction over various metters, 


» cowing to the division cf sovereignty.. 


Fepulation therof, the subject being not elone national but inter- 


. * - ‘ au : 

ja -ut upon the matter cf interstate and foreign commerce and the vrroper | 
| 
| 


National in its character, the great importance of having ak one 

source for the law which regulates that wommerce throurhout the | 
length and breadth of the land cannct in our opinion be overestimated. 
Bach state in that event would have complete jurisdiction over the 
ae commerce which was wholly within its' borders, while the juriddiction f 


' of Gongress, under the provisions of the Constitution, over interstate 


commerce would be paramount, and would include therein jurisdiction I 


. Over ccntracts of the nature we have been discussing." | 
£ The defendants in this case relied to some extent on dicta in 
z Railroad Co. v. Richmond, 19 Wall. 584, to the effedt that it never ’ 
7 
y was intended that the power of Congress should be exercise? so as to 
9 
a interfere with private contracts not Jesiened, at the time they vere 


made, to create impediments to interstste commerce. To this the court 
3 replied: "There is no intimation in this remark that Congress has no 


power to legislate regardire those contracts which do directly reenlate 


and restrain interstate commerce. The inference is cuite the reverse, 
and it is plain that the case assumes if private contracts when entered 
into do directly interfere with and reeulate interstate commerce, 
Gongress had power to condemn them"---"The fact of a direct and sub- 
stantial reeualtion ig the important part of the ccntract, and that 
"regulation existing, it is unimportant that it waa nct so designed.-- 


as the contract affects interstate commerce only incidentalty and 
» ert Ves Over >t aah OY 


ee Congress," 
i Re ieee Les yt 


- fhe question was again raised in the case of the Northern Se- 
: ob are 7 nd z i. i : : - 
@urtuies Co. vy. U. S. 193 U. S. 197; this time from the standpoint 


tha t as the Company was a state corporaticn and as it s aecuisition 


a 
of the stock of the Great Northern and Northern Pacific Railway Compan- 
ies was not inconsistent with the. powers ccnferred by its charter, the 


enforcement cf the act of Coneress as against those corporaticns world 


‘be an unauthorized interference by the national government with the 
nternal commerce of the States creating those corporaticns. 
The ah tevahath laid considerable stress cn the claim that what- 


a <2 


ees may be the power of @ State over such subjects, Congrress eannot 


A 
es 


inte rnational commerce, since the holding .or purchase by a state cor- 
> { 


poration, or the purchase by individuals, of the stock of another cor- 

Se 

poration, for whatever purpcse, is a matter in respect of which Con- 
no authority under the Constitution. lt was held unnecess- 


consider such abstract, feneral ouesticns. "The 


contend that the accuisiticn and ownership of stock 


com- 
the act of Congress 
cotre 18. interstate and. international. commerce through the agency 
ae Sian a 
ES. he 24 designated to act for both ecmpanies 
Hie competition between them, is illecal. in@enen- 
Pa 


question of pao ownership of stocr or the organi- 


. S) 4 ae 
such a combination is not embrace? by the very terme 
is 


Drust Act?" 


om 
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The court quoted Marshall C. J. in Gibbons y. Cgden, 9 Wh. 1, 


whe laid down the rule that the power of Congress to regulate commerce 


> 


among the States and with foreign naticns is the power "to prescrihe 


the rule by which commerce is to he eoverned", that such power “is 
complete in itself, may be exercised to its utmost extent, and ack- 


“powledges no limitaticns other than are prescribed in the Constitu- 


--.: 


‘tion;" that "if as has always been understood, the sovereignty of Con- 


those ob- 


egress though limited to specific objects, is plenary as to 


jects, the power over commerce with foreign nations and among the 


‘several States, is vested in Congress as absolutely as it woul’ be 


in @ single government having in its constituticn the same restric- 


tions on the exercise of t e power as are found in the Constitution of 


‘the United States.” 


° 


* ¥ 


Po "The rule for Wierumts one and interstate commerce, adopte? in 
isis case was that it should nct be vexed by combinaticns, conspira- 
cies er monopolies which restrain commerce by destroying or restricting 
ras) 
competition. The question is, whether Congress has power to afopt 

ye 
this rule, and not as to the economic wisdom thereof. As 


se 


jadement of Congress the public convenience and the general welfare 


in the 


aes x. subserved when the natural lavs of competition are left 


’ J 
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and as Congress 


embodied that Spa in & statute, that must be, for all, the-end 
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; ' Whe defense attempted to argue that the act was unconstitutional 


eu : ; 7 Poe we 
under the Tenth Amendment: "the powers not delegated to the United 


States by the Constitution, nor prohibited by it to the States, are 


4 
° 


" Yeserved to the States respectively or to the People,” urging that 


any decree preventing the Northern Securities Comvany from exercising 


‘the power it had acquired, would be an invasion of the rieht of the 


wry 
' States when exerting their power to create corporations. This the 


y 


) court declared was inconsistent with ali previous deeisicns rerardirg 
> 


' the powers of the naticnal sovernment cver matters committed to it. 


aed 
/ "No State can, by merely creatine a ecornoration, or in anv other mote, 


~~ 


PP) 


project its suthority into other States, andi across the contihest, so 
as to prevent Congress from exercising the power -it possesses under 
S 


; ae * * * " * 
the Constitution over interstate and internaticnsl commerce, or so as 


to exempt its corporations engaged in interetate commerce from chedi- 


fod 


ence to any rule lawfully established by Congress ?cr such commarece,” 


“Every corporation created by a State is necessarily subject to the 


my “- 
supreme law of the land. The Pedersl court may nct have the pnower 
ess ‘ = 


to forfeit the charter or prohibit.it from acquirine real estate, in- 
ereasing its stock, ete., but it may prevent that comna: 


as a holding corporaticn and trustee, from carryins out the 


of a combination formed in restraint cf? trade. It would be 


7 


extra rdinary if the ccurt in executing, the act of Ce cress could not 
lsy bende upon that company and prevent it from doing that whieh i* 
i al a” | dietame ‘ j 


dons, will defeat the act of Congress," "In short,. the court may 
7 Fy 4 ‘ ‘ ; ‘ a ._~ ; : ’ 
af, r 
e any order necessary to bring. about the, dissoluticn cr suppressicn 
CASNI SRST" eee ts | , 
S LENORE as * ee \ 
| illegal combination thet restrains interstste commerce." All 
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oe eee BS bec ae a 4 
ppt ad PaeinetRe),o2 the.States,.and no, deyice.or 
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:- (2m will aveil to avoid the exercise c? the *ederal power. 


The contention of the defendants that Congress did not intend "to 


limit the power of the several States to create corporations, define 


ys ‘their purposes, fix the amount of their capital and datermin®é who may 
; buy, Own and sell the stock", was disposed of as being true brt not 


meeting the controlling questions in the case. "So far as the Con- 


° stitution of the United States is ecncerned, a State mav, inieed, create 
& corporation, define its powers, prescribe the emount of its stock 
and the mode in which it may be transferred. It mav even authorize 
one of its corporations to engage in commerce of every ind, domestic, 
interstate, and international, but neither a state corporation nor its 
s66ckholdere cun, by reason of the non-action of the State or by means 

"of any combinaticn among such stockholders, inter“ere with the com- 

;. plete enforcement of any rule lawfully devised by Coneress for the con- 

duct of commerce among the States or with foreien nations; *or--- 


interstate and international commerce is by the Constitution under the 


, eontrol of Congress, and it belongs to the legislative devartment of 


the Government to prescribe rules for the ecnduct of that commerce. 
| Whilst every instrumentality of dcemestic commerce is subject to state 
control, every instrumentality of interstate powuede may he reached 
and ccntrclled by national authority, so far «=s to comnel it to respect 
the rules fcr such commerce lawfullg established by Congress, --- 
We repeat that no State can endow anv of its corporations, or anv com- 
bination of its citizens with authority to restrain interstate or 
am 
international commerce or to disobey the national will as marifeated in 


enactments of Congress. So lone as Congress keeps within the 


> a 
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thority as defined by the Constitution, its reenlations 
: erie 
an : = a, 


7 mo 


f interstate and international commerce, whether founded in wisdom 


ed 4 


a must be submitted to by all. 


‘From an examination of the briefs of the various parties to lit- 


m  igation under the Sherman 4ct, who have attempted to urre the uncon- 
ee. ae 


stitutionality of the statute, it apnears thet all serious effcrts te 


declare it veid have rested upon the Fifth Amendment. 

built on the idea that interference by Congress in the industrial 

fiela is a violaticn of the rights of the citizen. But liberty of 

i does not imply liberty on the part cf a corperation or individ- 
uals to defy the national will, when legally expressed. Nor does 


enforcement of a legal enactment of Congress infringe, in any proper 


the general, inherent right of everyone to accuire anf hol? 


property. That right. ~like @1l1 other rights, must he exercised in 


es 
subordination to law. 
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. Boe. Commerce. - Congress has power over commerce among the states 
‘which"consists of intercourge and traffic, between their citizens 
y and includes the transportation of persons and property, as well as 
ig the purchase, sale and exchange cf ecmmodities”. This inelndes (1) 
) 
=; the actual transpcrtation of commodities and perscns between states. 
(2) The instrumentelities and processes o* such transportation. (3) 
#id negotiaticns and contracts wich have for their chjeet, cr involve 
as an element thereof, such transmissicn or passage from cne state to 
another. It begins when transportaticn berins, and terminsetes when 
the mass of the property is in the other stete. Delivery tc a.earrier 
sindicates, as a general rule, the time.of beginnine .c? the interstate 
echaracter of the commerce. Mere prepar ation for transportation is 
snot sufficient. - In re Greene, 52 Fed. 104. 
4. Theoretically the: centrol.of Congress over commerce amone the 
sstates.is simple, and,the essential. factore in the tetermination of 
its jurisdiction are all included in the preceding pararraph. AS 2 
practical: matter, however,it often becomes extremely difficult to. fix 


«the reason thet the same article in the course o® its pregress from 


“producer to consumer may. be at one moment an element.in the com érce of 


he state only,,; and. the next. an element cf interstate or foreign commerce 
In the case of actual transportaticn of commodities. an? versons he- 

_ tween states little difficulty. is experienced, since it is a pure 

matter of fact,, involving nc. legal doctrines. When. the cuestion con- 

a "aa a aenteala and processes of transportation it, is a 


aateher: cf, coneiderable nicety to, decide what instrumentalities an’ 


rere 
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merely Beidenved to trale within the body of a state. Furthermore, 
ae he 


“the game @ifficulty arises in the case of negotiations ani ecntrects 
eitfecting interstate commerce, since the same form of etatement may at 
ene time have an interstate Significance and at ancther have an intra- 


state character only. ple iels to specific instances, the distinctions 


to be observed are gen rally between the mannfacture of an article in 
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preparation for interstate busines#®, and its actual inj 


e. Surrent of interstate commerce; between nerotiaticons and contracts 


+ , «ae 

a for the sale or purchase of articles in other states, and mere facili-‘: : 
. ties offered to expedite such transacticns; between the control of 

a “ ri 

YS factors in interstate commerce, and actual participaticn in that com- 


morse itself. 


The Distinction between peeearkt 16g for and Participation in inter-_ : 


rans Goumerce , The point on which the decisicn turned in the =. C. 
—~se. ©hG Gupe : \ “ r P 


Knight ease, 156 U. S. 1, was the fact that the sugar combination at 


that tine was engaged in the manufacture o” sugar rather than in its 


.> 
“~~ 


pale among the several States. There Faller C.J. said in this regard: 


be | 


"Contracts to ng Be bi or emchange goois to. be transported among, the . 
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“several States, the transportation and its instrumentalities and. arti-. 


.” > . 7 


« eles ey sold, or exchanged for the purpose. of such transit. among 
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Bes States, or put in _the way of transit.,.may, be. repulated,, but thie is 
a — Mee iN $ $x 


aa they fora ‘part of. interstate commerce or.trade. The, fact 
: Ba &, 


pee. wee si manufactured for export to another State does.not,of 


oa 


“cm ae ad interstate ecommerce, ,and. the, intent<of. a 


n 1¢ minds of some of the Supreme 
ea oe a i 2 
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ry ni 
Wtey Pecwever . ‘stiether the fact that sale of the preduct in other 
b 


States was ccentemplated, did not bring the combination at bar within 
the terms of the act. ¢ ued 
from Gibbens v. Ogden that “those concerns which affect the Stat 


generally" are proper subjects cf regulation under the Act 


ei 


this case presented an instance cf interstate commerce in 


 gense, According to his interpretation of the Act, inte 
merece, embracing transportation, includes the 


_ articles that are intended to be transported from cne state to ancther: 


every species of commercial intersourse among the States an? with 
“fe 


foreign nations is within the purview of the Act. 


x The Addyston Pipe and Steel Case, 175 U. S. 211, was an instance 


of a ecntract in restraint cof trade made by a combination within the 


 pody of a state, but operating to control commerce amcng the states. 


ease it was said: “any combination among jealers o* a commodi- 
ty which has not yet passed from the state, which in its direct and 
immediate effect, forecicses all competition an? enhances the vurchase 
se) a 


- price for whieh such commodity would otherwise be deliverefl at ita 
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a 


destination in another State, would be in our opinion one cf restraic-t 


ef trade or commerce among the States, even if the a:ticle tc he trans- 


vs 


ported and delivered in another State were still taxable st ite place 
I~ 


of manufacture." The control of Congress does not extend to the 


manufacture of goods which the preducer may intend to sell in another 


state, as the sale is the direct result of the manu*”acture; the con- 
ak ‘ 


> Pte. eG a of : 2. i 
tract anticipating this sale hcwever, does amoust to a regulation. 
te hy 


ee ta ls a0 : , 
The Court was careful to state that Congress had not acanired any 
' rs ~ : 
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42 
jurisdiction over that part of the combination and agreement which 
related to commerce whoily within the Stete, by reascn of the fact 
that it alsc covered commerce which was interstate. Accordingly, the 


right to combine in regard tc a certain proposal fer pipe deliverable 
in their cwn state cculd not be reached, and no judgment could be 
given by the court on that particulur count. 

Contracts affecting Interstate Commerce, and Facilities affcrdea Bs ae 
i U.S. ¥. owiltt et al, ice Fed. 528, and 196 U. S. 375, the defend- 
ants were packers whe attempted tc escape the cperation cf the Act by 
urging that they were not engared in interstate ccmmerce. Cattle were 
shipped from different states to the stcc* varis in Chicarc, were there 
bought by the companies, converted into meat preducts, and shipne? 
again to the censumers, The court refused to allom *he contention of 
the defendants, ccnsidereing the underlying test to be that the trans- 
action, as an entirety,includinge each part calculated te brine ehcut the 
result contemplated,reached into two or mcre states,ani that the 
parties dealing with reference theretc dealt from different states. 
An interstate commercial transaction, in the onirnion cf? the court, is am 
affair rising in one state, centering in the act of exchange, an? 
ultimately reaching a consumer in another state. Zack essent‘al part 
or the affair, is to’be considered gas much interstate comverce as is 
the center. The body cf these transactions is regarded as two-fold: 
it reaches backward to the purchase c? that which comes from cne 
state and forward to the sale in another state. The purchase cf 
cattle shipped habitually from cther states in the expectation that the 


companies will buy, is interstate ccmmerce. Commentinse in the Supreme 


| 

- a ™ 

a ; Ds 
re ETE (| 


otiw taonmooresa fee «dttaatdmoo oft Tov ei sant seve “nko Te 

tna” st? *o posper ud ,oteatG ed} ofdtéw Ealony sonommoe cat 
eg? estan birronon etets1s3ul earaiobty sototimon feaevos Bisiie: 
‘“tpyetish asin tot fagoqorg tiataes 8 af btaaet Gheesemoe 0: eee 


7 “af Lf 9 has ,patoset od Jon Eiwos stata awe tied of é 


tooo talvortusd edt ey dango sae ee coves 


fe fepest*a ceijifroas prs ,sotsmup) aseteretol galvost in Bioezeaes 

- Shcatah ad? Bre (2 rs a2 fing 28d sheet eoT ,i8 34 stiwi .v e& pale ie 

a » 

; 7 / ; ‘<q 

2 wd tod ad? to aokteveao oft ecaoks of betemedis of” sTetoeg Slee eee 

. me 
eroy e(t+tal .sotommoo oteteretat « feaegas tom skew vant Pent aaegeee 

. : . zi ve -- 
Broetriatray (canst rf ebrar Joorte ete Dy ee7aras aTsttib: moLh tn 

saat fap. ,etauford than ofnh bed werions yeast tsomoe Sig eee eet 

q y * oa ms hd 

Sash eantnoo od* wotla bf heacvaer @1tH00 oT stemien io ane oo ateas 

\ onevt? eof fatt ed st ¢se2 anivitebiu SAF 3a ‘ahh aesas swipe 

| 14 ¢9#e ovtad of hetateoleo faq doas unt! ofser, yteritae OB Bee 

} a Oe 

x at} JFedt* bra, satats, of om. 19 ons, Gtre hosdoser, botalquetaon vim 

% : se ~ 

a ‘ ra »” 1 ae 

: ~29tete trovetthe mort digeh ogered? esisistet diiy anteeges ask faq 

Pewee ot trco5 sit Socnotokro ott. 2k , cottoeenet? faborearss °181 San 

Fy 1 “aaneatoxs to tan Sdt mt antrashiss. .eteate eaorar anteta mes 


fram. foe trsese fos. sS$Ste Yeclora al Joemsvangore an tones i 


ct ea sotemoo steletetnt foun sa berebtenos ed: oc) at  tietign 


1bfot-out aa Hofteger sf srokicesnast suet To yoorw sas eee 
eno) noTt esmo) dofiw sede to SABU>T HY stv oF a 


> ompretcd od Stete rections ct efes: ent: at fares 


ae % ae 
"edd fatty sobtetesare oxf mf? sadete roto mott whlugtttad t 9 


i, 
Vemervar ott m* ont trearmod s2orsamon 28a teretnt ‘st a So 


—_ 


“2, 
2 
- 


¢ id li 3s is 
7: ey, Tabane ~T 


re 


Beoart on the interstate character of this traffic, Holmes J. Said: 
JOU: . 


“When eattle are sent for sale from a phace in cne state, with the 


expectation that they will end their transit, after purehase, in 

~ +, - 

. another, and when-in effect théy do so, with only the interruption 
necessary to find a. purchaser at the stoek yards, and when this is 


a typical constantly reeurring course, the current thus evisting 


a 


ds a current of commerce among the States." 
The obverse case was United States v. Hopkins et al, 
We BES ani 171 Sok ts he The defendants were commission merchants af 
- Kansss City engared in the purchase ani sale of eattle hy. means of an 
_ Exehange. In’ the’ lower courts the business was held to he interstate, 


\ largely on account of the fact that the trade was solicits? in various 


rs 


states and loans were made upon the catta#é before shinment. In the 
supreme Court,. however, ‘the judement was reversed on the pround that 
tha asanciation in reality n°farad Tanititiaag to. interstate’ commerce 


but dia not actually engape therein. The court intimated that all] 
agreements which result in increased cost of interstate commerce ao net 
im within the?Act; the result must be direct and immediate. Thus 


one 


there may be a distifiction between the sclicitation of a drummer who 
secures the shipment:cf cattle, as in the Swift cass, an@ the 
on of an agent whe urgesishippers» te mave use c*® a fecility 


Soe eestetenctpaeres by such’a ecmbinaticn as that involved 
yaa 


kins ease. 


nd ownersHin of stoct in com- 


eeti here ta: The distinction was drawn by WhitewdJ:° in his 


iddibhdesrsiepstrster of stock in companies en- 
rs tor * . 

a 
nt 


a es, 


- p= - ae 


-_ y J 


| in pees enurei ye” He says. The plenary authority of Congress 
: interstate commerce, its right to regulate it to the fullest ex- 
tent, to tix the rates to be charged for the movement of interstate 
peindercs to legislate concerning the ways ani vehicles actuaily en- 
gaged in such traffic, and to exert any ani every other power over 


‘such commerce, which flows from the suthcrity eonferrel by the Constitu- 


if 


r 


f200, is “conceded. | But these conees ne »t e@oneern the cuestion 
“involved in thie case, which is not as the seope of the power o*f 
Congress to regulate commerce, 
regulation of ownership of stock in ads 1 is not commerce 
at all, The power ot Congress dces not embrace the power to regulate 


the ownership of stock in state corporations, though such corvorations 


tae 
— 


be in’ part engaged in interstate commerce, under the deTinition o* 
commerce in Givbons v. Ogden. "Commerce undoubtedly is traffic, 
put it is something mere, it is intercourse, that is, traffic 
between the States, and intercourse between the States." The 
ownership of stock in a state PEMA ob eannot be sai o be in any 
sense traffic between the States or intercourse between them. Comment - 
ing’ furtive on the définiticon in Gibbons v. Ogden an’? particularly 

Ene part of it which de@lares that interstate commerce "describes 


fommereial intercourse between nations and parts of nations” Justice 


state corporation, by the 
be embraced by the words "commercial 


eturse between nations and parts c? nations"? 


" gustice White also. considers that any construction allowing the 


won Se Oa to “regulate the ownership of stoc* in 
‘as = Re a : . 

sd by state authority,is absolutely destructive of 
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€ Tenth Amendment which provides that "The powers not delegate’ to 


at 


the United States by’ the Constitution nor prohibited to it by tre 
States. are reserved to the States respectively or to the People." 
This, he ecnsiders, follows from the fact that the authcrity of ¢ 
Go reeulate cn the subject can rest cnly ou the propcsition that its 
power over commerce embraces the right to control the ownership of 
railroads doing in part an interstate budiness. The power to control 
the ownership of such railroads, would necessarily elbrace their 
organization. Hence it would be in the power of Concrees to abrogate 
every such railroad eharter granted by the states, if C-ngress deemed 
that the rights offered by such stute charters tended to restrain 

_ interstete commerce. Rahs se . this power would extend to the 
control of consolidating state railroads doing in part an interstate 
business, thoush expressly authorized by the states, and would over- 
throw every state law forbiddins ei aun etaatiorne ; for Conrress 


could permit, if it could forbid then. 


The principle that the ownership of property is embraced within 


aaRe. ppmer o? Coneress to reculate commerce, whenever that hody deems 


_ that a particular labo eS of ownership, i* allowed to continue, may 


ai commerce between the states or create a monopoly thereof, is Y 


even 4 


in ed F oak White! s pola tou in conflict with the mest elementary con= 


“eepticns © of rights of property. Bor he believes it would follow, 
: 4 Ps 5 mt ‘ Pat 


yok iaecend, peers ee the acquisition by one or more irdividuals 
ent tte terme, ceinting tc wie 3 
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oe cae in interstate commerce, c? more than a “certain amount of pro- a 
Hemme roe . Thays 23 pany, ee CR } riz mo 


Fas oe be prejudicial to interstate commerce, that the amount of 
of euch 2 weture 4oee reetreis 
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ti he amount which might be employe? in interstate com- 
Ration is ivteretate comme rc 


bs 
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above pointed cut were not moe sine 

of the Northern Securities-Co. te acquire and own the stoer. 

pright of that ‘company to do sc, it was epee is cne thine’ the’ power 
af. of individuals or corperetic s, when not merely crganized te held. 

_ stock, an entirely different thing. To this proposition, Justice 
White refused to assent. He considered that if the power embraces 
ownership, then the authority cof Congress over all ownership whieh in 
its judement may sffect interstate commerce, necessarily ‘exists. aa 

if would also mean that a4 man might not de throuph a eorporaticn that which 

Ws could do slone as an indtvidusl. Such # result wenld ve snomalcus, 
aa the power to regulste includes int«rstats commeres of every descrip- 
tion ih like degree, 

Application of the Act to Common Carriers. It was first seriously — 
urged in the Trans -Missouri Freight Association Case that the Act joes 
not apply tc commcn carriers. It was there said: "The laneuare of 

Act includ-s every contract, combinatien in the form o* trust cr other- 

wise, or conspiracy, in restraint of trade or commerce among the sev- 
 leral Statics or with foreign naticns," AVeontract ‘thst 

of trade or commerce is by the strict language cf the Act prohihited, 


- Seaiea though b tween ee ecarriecre by railroad, and even theugh 


ict Pf 


: ae affects traffic rates cnly. If such an spreement restrains trade 


terms, relating tc transportetion, cannot restrein trade 
There is no escap= from the conelusion that if anv 


such a neture does restrain it, it is condemned by the 


moape ortetion is interstate commerce, ard agreements between — 


eneeed “a in such busines EE relate to commerce 
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© ny restrain it. The terms of the Act do nct bear out the con- 
struction urged by the defendants, namely, that it was intended ‘to 
reach trusts only. The fact that Section 6, relating to forfeiture 
does not apnly to railroads is no ground for arguing that the rest 
of the Act is not applicable. 

It was urged that an agreement like the one in question was 
authorized by the Commerce Act, and that an interpretation of the Anti- 
frust Act to include carriers carries with it. a repeal cf the Commerce 
5 Bet, Fuxther,: if Congress had intended to affect railroads, it 
" would have amended the Commerce Act in terms. But the Commerce Act 
does not authorize arreements cf this sort. It may not prokibit, 


& general 


rede 


i but if is far from authorizing then. The Sherman Act 
statute, covering all interstate commerce, and attains results not ‘ 
| g to be gained by simple amendment cf the Commerce act. The. two,.are not 
inconsistent. 
The defendants attempted to put in evidence the debates in Con- 
press whieh were held previous to the passing of the Sherman Act, in 


a order to show that it was not contemplated that railroads shovl’d be 


) subject to its provisions. The Court, however, held that debates 
a 


in Congress were not appropriate sources of infcrmation to discover 

ee of the language of the statute, and insisted that the only } 

“proper source is the Terauee of the Act and the bristory of? the times. & 

‘In the opinion: of the Court these do nct show that thie Aet was dir- 4 
ted against trusts alone and they further show nc intention on the 


art of eens to consider railroads as economically an1 


in 2 ‘different situation from other combinations. The 


Hislation simea at combinations, monopolies 


ae 


. 
* - 
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transportation, purchase or sale, it maya imes he diffier 0 
draw the precise line between thcse thi which are comorehenied by 
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White J. dissented irom this. reasoning as ollows: 


. ae 
Commerce Act is -& special act, and the Sherman Act is 4 gensral law. 
, The rute that a general will not repeal a svecial statute i® possible, ; 


1, 


2 = = ne Tt Sy ee 5 md -s a ¥ — } a ery : ; : - = 
Should apply. Here the general act taxes away the vowers grantee by 


be fi * = s | be ad - “4 \ = Oe S > x ) a ” . - = Cc ‘ : ee 
the special act. It was not intended to hit the railroads when it 


. ~# 
ryt. ; a 

_ was debated in Congress. The contract hewe made is directly sanection- . 
ne Bee pea ne : Sania ta 8s 8 is es ye 

ed or impliedly authorized by the interstate Commerce Act. hen din 


Ghat act expressly forbids contracts and combinations between rail- 
roads for pooling, and makes no mention of other contracts, it is 


@Clear that the continued existence of such contracts was contemplated,” 


a 


“2 > “Of late years ,, howeve 


us 


is now considered well settled that there can be no donuht of the in- 


4) 


tention ci Congress to include combinations enrarced in transportation 


/ well as -industrial combinations. Contracts in restraint off-trade 


?) 
o 


“ysand monopolies are pronibited by the Act; and the psrticular sour 
hf > 

from which they emanate does not affect their legal status. 

— bat, by 
hi 
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| etation of the Act. In the Standard Oil Case 2210U.S. 1 


Chief Justice White intimates that all the cases under the Sherman 


Act are reconcilable with the possible exception of the Trans -Missouri 
Freight Association Case and the Joint Traffie Association Case which, 
though correctly decided, are misleadinr in the statement c* the law. 
It seems, however, that in spite of this dictum, three dfetinct periods 


of judicial interpretation of the Act aré jistineuishable. For a 
i p e 


i few years after the passage ef the 4ct, ir was generally ecnsidered 
F by the District and Circuit @ourts that the statute merely incorporated 
‘a the common law into United States law, though feoing beyond it in one 


‘or two respects, The Supreme Court “in the Trans-Missouri Freight 


Association Case discountenanced this doctrine, however, and laid down 


jie the rule that all possible restraints Be teen athe. REE. were unlaw- 

ey, fav This decision was followed fcr several years, but was finally 

a over-rulea as a matter of fact, reeariless of intimations to the 

aa contrary in the Standard Cil ana Tobacco Cases, where the court reveart- ; 


ed to 4 rhe approximately the same as that followed in the earlier E 
decisicns of the inferior courts, The course of interpretation hy 
the courts can be traced as follows: . i 
2.° 1 The first pericd: the perica ef doubt, 1890-1897 (from the 
passing of the Act to the decision in United States v. Trans -Missouri 
| Ranpeneabieteap 166 U. S. 290).°° In thie period the vroblem of 
_ interpretation of the Act was rpimsrily for the District and Cirenit 


x Courts, which had no aeBistoy® cf? the Supreme Court to enide their 


; » ~~ 
a») 


k— Mea apie: “The general opinion. among the jueges of the lower conrts 


het the statute | Was” “imeh Like common law, and that no departure 
aided) eel isdicfasis 88 #3zt ¥ we 


¢ 
—_ 


from pre-existing law was contemplated except in so far as the wor- 
ing of the Act made it necessary in a few particular instances. 

Jackson, Cir. J. in ‘re Greene, 52 Fed. 104, calls attenticn to the. 
fact that in the consideration of the indictment at bar it should he 
borne in mind that there are no common-law offenses against the United 
States; that the federal courts eanot resort to the common law ase a 
source of criminal jurisdiction; that crimes and offenses, cognizable 
ae the authority of the United States are such, an’ only such, as. 


are expressly designated by law; and that Coneress must de*ine these 


erimes, fix their punishment, and confer the jurisdiction to try 


ep) 


them, 7 Cranch. 32; 1 Wh. 15; 108 U. S. 199. He reflects the 
Beneral attitude of the courts at this period when he holds that it 


follows from these considerations that if Congress, under the exercise 


of powers conferred by the censtitution, adopts or creates common-law 


: 
offenses, the courts may properly look to that body of jurisprudence | 
fom the true meaning and definition cf such crimes, if they are not 


clearly definel in the act creating them. 2 Curt. 446. 4 Fed. 198. 


-The Act of July 2, 1890, in declaring that contracts, combinations and 


conspiracies in restraint of trade ani commerce between the states 

and foreign countries are not cnly ihlegal, but ccnstitute criminal 
offenses, while in the main identical with the common law, foes a step 
beyond it in the punishment cf contracts in restraint of trade, which, 


though unlawful, were not misdemeanors nor indictable at common lam. 


a adopts the common law in maxing combinations an’ eonspiracies in 


m restraint ef the designated trade and commerce criminal of*enses, and 


ata new crime, whereby eccontracts in restraint of trade are mae 


patentee. and indictable es such. But the Act does nct undertate 


restraint of trade, and recourse must therefore be had to the common 


“lew for the ie 6S evinit ios or these general terme, and to ascer- 


peer, whevuer the acts ohevesd come within the statute. The rule 
_ afounts to this: the status of combinations ani conspiracies in re- 
straint of trade is the same under the Act ss at common law: contracts 
in restraint of trade become misdemeanors under the Act, whereas at 


teSaidn law they were unlawful merely. 
@ 


—- ‘The attitude of the court in the Trans-Missouri Freight Associa- 


pan 


Deities ’ 
tion Case when it wes tried in the District Court, 53 Fed. 


particularly interesting, because in that case the Supreme Court de- 
“eided On appeal, that the Act apolies to all restraints of trade, 
River De es considered that the Act contemplated eee: these contracts 
ul yee are publicly oppressive and whatever toes og eae are broader 

‘ than is necessary for the protection of the party-to he henefited hy 
Neg ites: In such a cage the ecntract is unreasonable anid void s- 
“otherwise it is net. Contracts having a direct tenieney to prevent 


healthy competition are included, but these preventines unhealthy 
Y ' 

competition are not affected. The contract involved in this case he 
pase sered to be in the. latter class, and aeccordinely not within the 


‘view of the Ree” 


* a 
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Ba) ‘The Second period: the pericd of rigid interpretation 


1897- 
sieve the eat thi woea ¥4:.) 


reight Association Case to the Stan- 
dard Oil Case). fhe line of demarcation between the first and second 
‘Periods is sharply drawn by the decisicn in the Trans-Micsouri Freight 
Association Case. It had been held in the Circuit Court of Appeals 
hat the Act does not apply to,.all contracts in restraint of trade 


the court saying in so many, word 


"A contract that. clearly restrains 


. 


competition is not necessarify an 


illegal contract." 
over-ruled, 
ws 


This was now 
and the separate points upon which the previous doctrine 
was based were criticized. The contention was made in this cas 
; in ein of the earlier eases, that the title indicates 


‘those contracts only which were unlawful at common law, 


0! 


the inelusion 


on the 
theory that when terms known to the common law are used in a federal 


tatute, those terms sre to be given the same meaning that they re- 


ce yived at common law. This proposition means thet the vee o? the 


> 
sigue ins 


; rm “unlawful eontracts" in the title of the Act indicates th 


+he 
tatute was intended to apply only to that class o? ccntracts comm niy 


known as Unlawful contraets”", that is to say, tc contracts 


by 
she common law to be in unreasonable re 


T 


etraint of. trade. 


It would 
efodew that the use of the words "every” and 


i 


"alli" in the body 
of the Act: apply merely to, such unreasonable, contracts, and that, 


erefore, the, Sherman Act is, directed against every pplawfnl. contract, 


a than pend Hes every contract..in restraint of. trade, 


repardless 
of it 8 status at common law. The ccurt, however,. declared that the 


mage of tthe, tithe refers to and includes those contracts made 


na ; 


neha of the Act... The.term "unlawful. contracts” in 
eaten a! 
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4 the title accordingly has reference tc contracts made unlawful by 


a 


the statute itself and has no other connotation; the meanine of the 


iT - 
o 


a 
» 


title is to be ‘determined exclusively by resort* to the Act) iteel?. 


er fhe court in this case’ also disposed of an argument commonly 
=~ 
 gdvaneed in’support of the theory that the Act applies onlv to unreas- 


- onable restraints, to wit, that "contract in restraint of traje" in 


i 
J 
4 


ket pa ov.’ e we a = 


its common law meaning incluées unreasonable restraints only, an? 1s 


ae 
— 


used in this sense in the statute. Under*the interpretation of the 
 eourt, the term is not°of* such limited sirenivicance: it ineluves all 
‘kinds of: contracts which infact restrain, or may restrain, trade. + 


oo 


- Some are  vcid and: unenforceable at common lav, because of the unreason- 


7 ; 

_ableness of the restraint, and some are valid because «the contract ‘ 

is not against! public policy, but there is ne direct relaticnship hbe- . 
tween the validity cf a contract and thé degree to which trade is i, 
= Oehtaived under it: By thensimple use of the term "eentract in re= ‘ 

straint of trade", all contracts of that nature, suwsawe valid or a 

otherwise, are included and the commen law test c* unreasonahleness + a 

; 7 |. 

is of no moment. "When, therefore, the boly of an act prononnces as pt 


illegal every contract or combinaticn in restraint cf trade cr commerce 


among the several states, ete., the plain and orilinary meanins of? such 


* 


nguage is not limited to that kind of contract alone whieh is in 


. & 
r 


unreasonable restraint of trade, but all contracts are included in such 


language and no exception or limitation can be added, without placing 


in the act that which has heen omitted by Congrees.” 
yt t . 
f: oon vspiteief the rigidityoofethisiview "of the Act, the court is 


helesepobliged \tovedait thet certain elasees of contracts, : 
"~ = — o> 


: raint of trade, may nct be ineluded in the statute. 
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_ Such a case for example might be that a vendor o* property who agrees 


» 


_ with the vendee, that he will not enter the same “business within a 


certain time or in a eertain territory. While such ecntracte are 


oi 


in the opinion cf the court reasonably necessary for the benefit of 
trade and commerce, notwhithstanding their desirability, the Act can a 


not be construed in thetr favor, withcut unjustifiatly reading into 
+ 


_ the text an excepticn. The court’ believes that when once reasonable- 
ness is made the criterion, the inevitable personal bias of the pre- 


Siding judge will interfere with the. proper administration of the Act. 


Furthermore, the court. asks, to whom - would the rate be reasonable? 


Merely to the companies themselves! 


In the Northern, Securities Case it was stated that among the prin- 


ciples deducible from the cases decided under the Act, is this: that ; 


a « \ 
the Act is not limited. to restraints cf. interstate and internaticnal 


trade or commerce that. are unreasonable in their nature, but embraces 


all direct restraints imposed by any combination, conspiracy cr 


7T - + 


monopoly upon such trade or commerce. Brewer J. in his coneurringe 
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opinicn refused, tc accept this etatement. He.says thet althoueh the 


the. court-had: been rizhtdy decided, 


<2 . 
eases hitherto before 


the reascns. 


given were in some respects wrong. 


Pig 


BEGET TERS, Act. ineluded ali contracts, reascnable or unreasonahle. in 


"instead of holding that the 


~ 


restraint of-interstate trade, the ruling should have been that the 


eontracts there presented were unreasonable restraints o° interstate 
trade, and as such within the scope of the Act. That Act, as appears — 
‘from its title, was. leveled at only unlawful restraints ani monopo- 
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decisicns at common law had affirmed were reasonable and ought to 


th 
 vbe upheld." He insists thet niente a departure from commcn law 


such a departure was not intended. : 


rules and definitions is contemplated, the purpose to make the depar- 


ture should be elearly shown; that such a purpose does not 
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In the Swift Co. Case the court followed the current doctrine that a 


no consideration of reasonableness is presented under the Sherman Act, 
and attempted to formate a test to determine the application of the 
Act. With, this in view, it .declered that whatever combination has 
the direct and necessary effect of restricting competition, is re- 
straint of trade inathe ‘sense »intended. by Congress. This test may 
be considered the prevailing one durirf.this period, although in 


some cases it was attempted to suhstitute the question whether the 


y restraint at bar directly affected interstate commerce. Under this 


Jatter test, any restraint, which directly and necessarily affected 


_eommerce between the .states cr with foreign nations was eo ipso 


ewithin the statute. 
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ba to date.) The Standard Cil Case marks the departure of the Supreme 


Se The.third period; the period of liberal interpretation, 


(1911.to date....(From the United States v. Standard 011 Co. 221 U, 3, 
ay 


. ) “fre 


" Gourt from its previous adherence to the doctrine that each and every 


restraint of trade is within the act and begins a new period of ‘inter-_ 
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of the Act. Nevertheless, on comparison of the rules of law laid 
ation in the cases of the successive periods, it muet be saind that the 


present attitude of the Supreme Court is practically that of the Dis- 
| trict and Circuit Courts of the first period, and that the rigid doe- 
on : 


'trines: of the second period: have been discarded once and for all. 


a 


°In spite of the asserticns of Chief Justice White that all cases under 


the Act are reconcilable, with the possi exception of the Freight 


i- . 
> Cases, the old tests of direct restraint on competitton or on inter- 
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state commerce, no longer have & controlling place in federal law. 
int In the Standard Oi] Case,’ White c. sidere at length the 
historical development of restraint of trade both in England and the 
United States, and conclueds that tke cuesticn of eva aiden eave ida is of 


saimportance for the following reascns: 


Oe The statute was drawn in the light of existins practical ccncep- 


tions of the law of restraint of trade. This i¢ so, because mononclits — 
a in- practice had come to be considered as in restraint of trade 
“An the broad sense, are grcuped with technical restraints and are in- 
“eluded within) the same class 


or: The language of the Act is made so all-embracing in order that no 


undue restraint should escape its application. The sweeping nature 
a 


of the language contemplated the inclusion o? every type of unlawful 


restraint of trade, rather than of every restraint as such. 


‘ 


As eontracts secagiham expressly defired,~ freedom to contract isthe | 
a of freedom from andue’ reftraint on the right to contract. -It 
anehat 2g lohan that the statute includes all contracts in 
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» because every contract would be 
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frame accurate and definite criteria. Instead of the earlier tests,he 
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states that the criteria for violations of the Act must be "the rule + 
| 5 

' 


a : 2 s 
of reason guided by the established law and the plain inty to en*orce 
the prohibitions of the Act". The two sections of the Act supplement | 
i ‘ 4 
@ach other and the test for each must be the same. It would seem to 


follow from this statement of the present test, that the "rnle of reas- 


pn guided by the established law” can be no other than the rule 

of the common law that restraints of trade are to be examined in the 
light of the comparative benefit to the parties and Jetriment to the 
, o 


public; and that monopolies are to be judged in accor?’ance with the 


improper enjoyment of a right by ohe and the exclusion of the public 
>) _ 
from such enjoyment. This proposition is strengthened by the lang- iz 

; he 


uage 6f the court in United States v. American Tobacco Co., 221 U. S. 


als 


106, where the "rule of reason" is emphasized, and further stress is ne, 
laid on pre-existing stahdards of the common law, although as yet the - 
yi mn 
court has refused to declare in terms that commen law decisions are bind- 


aid aero it in its dade di ghee of the statute. 


In the Stahdard Oil Case, Harlen Jd. rhepatied the fact that the 
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Farmar rule cf the Supreme Court in the Freight Association andi Joint 
Pic Cases was overthrown by the decision of the majority of the 


jour, and sharply criticized the. departure. While concurring with 


the actual decision in the case, he dissented from the reasonins of the 
court on the ground that it is bound by the previous cases, and further - es 
re he objected to the proposed "rule of reascn", because he antici- 


| as many “reasonable” theories as courts and juries. 


ic Effect of Changing Interpretations. 


rete tion of ‘he’ Sherman Act i of prime importence in determin- 


yi aoa ere ~ aie 


i gaia rat: CER E bs 22s ~is 


The history of the 


bee 
> 


; - a Sad: oy 
a 4 7 : 
ing “the value of the statnte. and the necessity for its amendment or 
ie’ 
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repeal. It has been argued by the opponents of the Act, that it has 
ae 


accomplished nothing for which it was intended; 


“penefited the trust situation in the United States, but has rather 
“tended to complicate an already werious problen. On this eecsran 
sit is regularly proposed that a bill be babetiteted Por it wherein 
Mivery contract shail be describedjin terms $0 definite that there 


‘shall be no doubt whether th» given case falls within the statute or 
not. Such a bill would certainly accomplish much, if it should 


‘pring about the intended result, but it seems highly improbable that 


Am 
a« 


this would be the case. Any attempt to bring broad and diverse 


aeetere of law within cone statute, specifying in de##il the particu- 


lar instances to which such statute shall apply, neces:arilv implies 


@ pericd of doubt and uncertainty before the final meanine of the 


law can be settled by the Supreme Court. However carefully the hill 
— - 


s drawn there must be in it certain words ani phrases which must be 
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dl idie 1 ally defined in their 2 gadhegh; le to the new legislation, before 
/ business interests of the country can reat upon it and govern their 


conduct accordingly. Furthermore, it should be remembered that the 
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ities Act nes been interpreted in three different ways since enact- 
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ment and a it is only within the last two years that it has heen} 
itely eke that only unreasonable contrsets are contemplete?, 


“Anterpretation of the Sherman Act, then, has at last become defin- 
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ite and certain; but any new ‘statute would have to passthroneh an unsat- | 


sory perioa of construction eneh as that from which the Anti-Trus 
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apply will probably prove unsatisfactory, the lcgicsl treatment 


2. ae | . 
of the matter requires that the existing Act should not be disturbed 


“unless it is actually vicious either in its manner of interpretation or 
subject matter tc which it applies. 
Is the Sherman Act, then, vicicus in either of these respects? 
iy now interpreted, it rests on broad doctrines of the common lav, test— 


ed by successive generations, and justified by the exnerience of the 


Anglo-Saxon race, Again, the present interpretation refleéte the in- 
Pigant of the framers of the Act, and apnlies exactly to those classes 
of cases which Congress had in mind when the Act was passed. Hence- 

forth it can never seriously he areved that absolutely every contract 
| directly restraining interstate commerce is within the purview either 
of the language of the Act or of the legislative intention. The came 

‘principles which have guided English ‘policy in regard to unlav?ul re- 
pee etnts and monopolies are now incorporated intc the corpus iuris of 


“the United States, and it may reasonably be expected that the same sat- 


ist factory results will occur in this country as have already taten place 


in England, when once sufficient time has elapsed after the new inter- 
- 
pretation of the Act for the business interests to understand their 


position pefore the law and to enter into their ecntracts and bvbombi- 


ons in PEREZ EBACE with it. Those contracts and combinations are 
pronibited, vhiae are unreasonable; the "unreascnablenese” is that 

See principles of the common law are astinite 
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mative statute? 
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traint of Trade under the Act. Any analysis of the criteria of the 
ales eftacting contracts in restraint of trade, must be made with 
‘qgualificaticns depending on the attitude of the Ceurt towards the 


‘interpretation of the Sherman Act; that is to say, the period in which 
z a ‘ 


‘the given decision was made must be taken into account, and the weight 
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of the decision will necessarily te modified thereby. For example, 
statements of judges in regard tO rules concerning competition will be 


Of greater authority, if made after the decision in the Standard Oil 


Case than if made during the preceeding perioi, when any direct re- 


straint on competition among the states was supposedly the test of the 


app lication of the statute. To this proposition, the Supreme Court of 
.. z 


“the United States refuses to assent; yet it must nevertheless he true 
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in large measure, since the gist of the Act has been considered to be 


“=n 


one thing in one pericd and another thing in the nest. During the first 


"period, common law principles were rersried as important rules for the 
‘decisions under the Act; during the second periol, the direct effect 

a interstate commerce, or the jirect effect on competition in inter- 
‘state commerce, was eonsidered to he the eigis test whereby, the civen 
contract must stand or fall, and in the third period the ccurt returned 
re ae <1, 
to the examination of the.common law, as embodyins the principles of i 
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the “tHe ecntract at bar was on its fi so unresscnable as 
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1 ae for discussio! , CRLTe: j \t This statement 
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- Supreme Court, however, must be regarded ss an attempt to soften 


 abruptness of its departure from the prevailing doctrine rather 
a . 


7) a = . . . - 
han as a declaration of the actual law. The-decisicns in the earlier 
cases thus attempted tobe reconciled, flatly lay down the rule that 


the Sherman Act is absolutely independent of any cuesticn o*? reason- 
a 


ess in the reetraint of trade, and the wording of those 


¥ 


ie generally entirely inccnsietent with any latent idea in the mand of 


the court thet the "rule . played any part in the determina- 
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tion of liability. © The Supreme Court itself? was forced to recornize 
this fact in some of the more important cases, notably those of the 
“Preight Assceiation and the Joint Traffic Associatior, and stated th at 
“whene were valid only in so far as they decided that no disenssion of 


in the ¢ ntracts before them waw necessary, since the contract 
usly within the statute. 

While this attempt at reccenciliaticn‘was undoubted ly praiseworthy 
in order that the unity of the law might not be disrupted, it neverthe- 
4 introduces difficulties into the present interpretation. Were it 

for this. justificaticn of preceedinse cases, the judgment in the 

andard @il Case would amount to a decision that the Sherman Act is 
eae incorporation of the common law into the statute law, with 
fe We eed trigations £0 be expected from the form of remedy adopted, and 
from the then existing state of public policy. But it follows from 
saan of preceedine cases, that the varions inconsistent state- 
tein then met | he regarded more or less as authoritative, except 
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i direct restraint wit. be cited 
cases before the dan tka:, aod.i 
finally e 
is... 740 appreciably increasing 
their common law merits, d it is reasonabl: 
he near future, the entire loromachy o”.rules of competitéon 
restraint will he. discarde and the th Supreme Court 
that common law criteria are those contemplated 
by the Act. 
General and Partial Restraints of Trade under the Aét. In the Trans- 
_ Missouri Freight Association Cas . Med. 440, previous to the rigid 


f trade were classified 


interpretatios in the Supreme Court, restraints of 
Pat ap as at common law. Generali restraints were decla 
isi daa particulsr restraints either in resnvect to time or ce 
to. be determined by-their reasonableness. an: e orescence of consi 
eration to support the contract. -In the view of the conrt ne more 
definite line of. reasonableness can be drawn thah this: "Where the 
contract is. publicly oppressive and the restrictions broader than are 
the protection of the other party to he benefited by 
, then the contract. is unreasonable and vcia, otherwise 


This is true. of eccntra ts having a direct, tendency to 


prevent healthy competition but it is not so with those preventing 


a) ai 


unhealthy competitéon.” This court then holds that the rules of 


“aa ikea under the. statute are practically the same as those — 
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ituted for: Dt and all questions of reasonableness vut asiile 
law interpretation of eontraéts in restraint of trajve 


is again apparent in-the cases decided after the St 


For example, in Union Pacific Coal Company v. United States, 


737, it was said: “If the necessary effect of combination to engage 
or eonduct interstate or internaticnal commerce is hut incidentally 
wad indirectly to restrict competition therein, while its chief re- 
sult is to foster the trade and to increass the business of those who 
ene and operate it, it does not fallesunder-the ban of this law," 
The quéetion has repeatedly been raised ‘whether the size of the 


@ombination restraining interstate commerce is to be taken into consid- 
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eration in determining the legality of its contracts. In the Swift 


it ee x 5 - - . : : = b) 1 
Case there seem to be intimations that this is the case; hut whenever 
@ounsel have attempted to arene on this point, such an interpretation 


of the statute has promptly been discourared, The present rule is 
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apparently that the volume of buginess in itself is no criterion, but 


that it may indieate a restraint which would not be possible were it no t 
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it wo mA one time an attempt was made to distinguish between restraints 


i commodities and in others. In his dissentine ovinion in 


a wv . 
the Trene-itiscour Case, Shiras J. urged in the Cirenit Court: of Ap- 


“common le distinction hetween the tro Finds: of straint, 
Ing that all restraint is prohibited in the case of staple commoad. 
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it should fall within the same rule. 
not meet with favor, possibly for the reason that immediately 
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this statement the rule was adopted that the Sherman Act 


restraints recerdless of their nature. Under the.recent 
however, the question may 
was undoubtedly true that «t common law all restraints in staple com- 


modities were prohibited, on the ground that public policy demanded 
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absolute fréedom of traffic and exchange in the necessitie 
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“ee the Sherman Act more and more approximates the common law in its 


Diacan tial element , it may be that the courts will be called upon to 
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decide whether the public policy of the present day demanis the same 


Certainly there is an opportunity for argument along 
these lines, and it seems probable that } if the problem must 
. 
be decided. 
ihe Rule of Direct Restraint. After the decisions in the Freight 
Cases that the Sherman Act includes all contracts in restraint of trade 


regardless of their inherent reascnableness, it hacame nevtescary that a 
re 
vr 


test be found which should determine the application of the Act to any 


given case. Common law principles being no longer available, the 


courts were obliged to formulate their own pniies for the ecnstruction 


Several such rules were offered, the chief of which must 
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reatraint is ancillary merely, ‘that»is.to say, if a contract involving 


interstate commerce incidentally puts some restraint upon it, then it 
et 2 


at ty valid unléss this incidental: restraint is carried so far as to amount 


practically to a regulation of it. In the-Adadyston Pipe & Steel 


it was Said on*appéal that if an agreement or combination direetly 


_ Festraing not only the manufacture but the purchase, sale, 
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of the manufactured eommodity amons the several states it is then 


cs 
brought within the provisions of the statute since the effect is to 


7 * 7 
regulate commerce. In United States v. Chesapeale ani Chic Fuel Coz, 
‘105 Fed. 93, the cuestion of the ancilaary nature of the restraint 
there in issue’ was diseussed ana the court ecnfirmed the theory that 


the proper ’testsofttheséet is*the necessary ani direct effect upon 


commerce, — In Standard Oil Case, 275 Fed.vrl77, Eooksds-censiders* that 


$F 
‘the only proper one, and he favors it as opposed to the "rule of 


ason" on the pround that-ecntepticns cf reasonableness are much too 


te fé¥n a stable and nniform rule for the construction of the 


of Competition, During the period of rigid interpretation, 
“> ¥ 
besides: the PRTM*BE” Gar OBEESSTERTAE’ Above B84 forth, the courts 


smpted to formulate a rule of competition, which some considered 


ubplement to it, and which others advanced as a substitute for it. 
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ss of such restriction. The Court considered that it was evidently 
Pie porpose of the law to permit comm-rce between the estates to flow 
* 
in its natur&a& channels, unrestricted hy any combinations, contracts 
er conspiracies, cr menopolies whstscever. 

Adopting this véew, the court in the Northern Securities Case said 
that the mere existence cf such a combination ss that at bar, and the 
power acquir d by the holding company «8 its trustee, constituted s 
menace to, end e restraint upon, that freedom cf commerce which Congress 
intended to recognize and protect, and which the public is entitled fo 
have protected, It furthermere considered that every combinetion or 
conspiracy which would extinguish competition in interstate trade or 
commerce and which would in thst way restrain such trate cr commerce, 
was illegsl under the Act. So clearly did the court hold this to be 

the rule that it steted in terms thet the mle for interneticnsl snd 
interstate commerce sdopted by the Trans-Misecuri Freight Assocsisticn 


Case wes thst it should not te vexed by combinatiors, consep 


or monopolies which restrain commerce by destroying or restricting 
v : 
Neither did it consider that any constitutional right, such 
guarantee cf liberty of ecntract was jeopsrdized under such 6 >, 


since free competiticn must of its very nature facilitate ?reedom of 


 ¢eontract, Eolmes J., however, refused to sssent to this thecrv on the 
' 


‘logical ercund that the statute seyvs no*hine sbeut competition and only | 
i Reteare to those contracts and ecombinstions in restraint c* trades whieh 


do in fact restrain it, regardless c* the way in which such restraint 


comes abceut, He significantly pcints out that s ecntract may derive 


“4 


ite character as restraining trade from other features than the 
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“suppression of competition elene. 
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4 ey ‘The rule of competition met with increasine favor in the years 
following the decision in the Northern 
time when the Standard ©0il Case was deciled it seemed that this 
haa already been definitely incorporated into the Sherman Act. 
a that time the general theory seemed to be Stated in the case of 
P Gnited States v. MacAndrews & Forbes Compan} 149 Fed. a2! "Re- 


straint, combination and monopoly is to be determined by the effect on 
 interetate commerce, which need net be a total suppression of trate, 


nor & complete monopoly, but is sufficient if the necessary operation 
tends to supprese competition, and to restrain interstate commerce," 
: * . 
In the Standard Oil Case itself, in the lower court (173 
was neva that the purpose of the statute was to keep the rates of trans 
portation and te prices of articles in interstate and international 
— commerce open to free competition. Any contract or combination of 
two or more parties whereby the control of such rates or vrices, is 
taken from separate competitars in a given trade and vested in a per- 
gon or an association of persons; in the oninion of the court necessari 
ly restricts competition and restrains commerce ir the sense intended 
by the — . 


Since the decision of the Supreme Court in the Standard’ Oil Case, 


the importance of the rule of competition has heen greatly lessenéd, al 
snag , rreat ly 


though as it was not definitely repudiated in that Case it nevertheless 
must be still phe lead as an ancillary criterion for the determination 
of the application of the Act. The cases: decided in the present per- 
fod recognise that the rule of ee cannot be cited with the 


y which it formerly possessed; many of them heave stated de - 


tely that previetens making @ combination illeral do not male 


ful on account of the fact that competiticn 
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is not within the meaning of the Act. United States 


1. Dupont de Wemours & Co. et al, 
The Rule of Reason. The earlier tests as to the meaning of the Act 
were repudiated by the decision in the 5t ird Gil Case except in so 
far as they can be brought into harmony with the rule there edopted, to 


Tap: * - 
the effect that common law principles of ressonableness and unreascnable- 


mess are the tests by which restraints of trade are to be judged. Chief 
Justice White reasons that inasmuch as the term "contracts" is not 
express y defined, "it inevitably follows that the provision necessari- 
ly ealled for the exercise of judgment which recuired that some stan- 

wy 

dard should be resorted to for the purpose of determining whether 


the prohibitions contained in the statute had or had not in any eiven 
ease been violated. Thus not specifying but indnbitably contemplat 


and requiring a standard, it follows that it was intended that the 


standard of reason which had been applied st the common law and in this 


country in dealing with subjects of the character embraced by the 


bs : 
‘Statute, was intended to be the measure used for the purpose of deter- 


Pas 


mining whether in 4 piven case, a particular act had or had not brought 


Henee although 


e Chief Justice does not say that the common law mst be regarded as 


test for the Sherman Act, and although he avoids the statement that 


‘the validity of a contract at common law is the same as that under the 
het; 


ot it seems to follow from the language of this quotation, that the 


then this enestion is not 
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left to the individual ecnsciences of judge d jury but rests on 


cedents as formally established as those in any other branch of law. 
woh - 
Reason then becomes synonymous with "that which has heen decided to he 


reasonable" and not with the conception of reasonableness held by an 
vos 


— 4 ay - * - . 
@ individual or a group os individuals. 


Intent under the Act. Questicns have at times heen: raised in actions 
“brought under the statute, regarding the necessity for proof of intent. 
Defendants have occasionally urged the fact that as this is a criminal 
statute, the rule of the criminal law, that act and intent mst agree, 

we valid and that actual proof:of intent must be offerred in order 

to secure a convictien under the penal provisions of*the-Act.-° This 
daakeiuges has ncot been pitbecnain as of much impcrtance, however, since 
a 
while it is admitted to be true, it is held under the Act to amount 


to-a rule of pleading; rather than of positive lew. In re Corning 

51 Fed, 205. © This results from the fact that under the present éon- 

‘struction of the statute, intent is deducible from the act, and that it 

is useless for a defendant to say that he did not intend to regulate or 

affect interstate commerce, The intention to make the very combina- 

tion or agreement which»win fact is made in any given case, 

contemplate its neceseary and direct results. 

‘Pipe & Steel Co. 175 U. S. 211. 

Conspiracy under the Act. In the case cc” consviracy prohibited hy the 

“Acs: an interesting cuesticn srises as to the necessity for an overt 

act, The ordinary offence of conspiracy under the federal law must 

be accompanied by an overt ac&e according to Rev. St. 5440. But under 
the Sherman Act it has been held that no overt act is necessary, the 


conspiracy itself nent the offence, as at commor law. 
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it was held in the low- 
er court that a conspiracy in restraint of trade is nothing but a con- 


tract or agreement between two or more persons in restraint of trade. 


This definition of conspiracy in restraint of trade was not accented on 


appeal, however, where the court declared that such conspiracies, are 


: \ 


different from and more than contracts in restraint, of? trade. "A con- 


. spiracy is constituted by an agreement, it is true, but it is the re- 


sult of the agreement, rather than the agreement itself, just as a part 


onmérship, although constituted by a contract, is not the. contract, but 


eaie.e gepult. of: it. A conspiracy is a partnership in criminal purpose", 


~ Monopolies under the Act. As a preliminary to a discussion of the 
meaning of monopolization under the Sherman Act it mst stated that 


the mere size of a combination has of itself nothing to with its 


legality. In re Greene 52 Fed, 104, The mere extent of acauisition 


é 
| 


‘of business. or property achieved by fair and lawful means cannot 


be the 
a 
“ z 


tion to acquisition and acquirement there must he an intent to 
ey, 


‘elude others from the traffic or businese involved, 


criterion of monopoly with in the meaning of the Act. In addi- 


lawful means. U.S. v. Reading Co. 183 Fed. 461. 
ry ‘ ' 


ma = 
~ 


In the Greene case the court considered that-a monopcly invclves 


the element of an exclusive privilere or grant which restr 


._ from the exercise of a right or liberty which they poasess 


the monopoly was secured. In the lew of commerce, .it is neces 


é earily 
an abuse of the freedom of that commerce, by which one or more indiv- 


iduals have pregured the advantage of selling alone, exclusively, all 


nS, ae 
of ax particualr: -kind.of merchandise or.commodity, to the detriment of — 
is ae 


ce The court, EpAsareeses the vacnmmion alw form of monopoly as 
¥ ent y 


sete 


ie ver 
s patent, or otherwise, to a person or cerporation, under which 


e@] 
ee 


+ 


using the subject matter of the grant. Two elements are included: 


he grantee obtains the exclusive right of buyine,,selling, marine, or 


an exclusive right or privilege on the one side, and a restriction or 


@ restraint on the other, which operate to prevent the exercise of a 


right or liberty formerly open to the public. The court intimated 


the 


that these elements of privilere and restraint still existed in 
law of monopoly at the time of its decision and that accordinely an 
@xcinusive right in a portion of trade or commerce must be secured by 


means which prevent or restrain others from engaging therir, in 


to bring the case within the provisions of the statute. This doctrine 
besides eliminating the necessity for a fsrant from the sovereifn, intro 


duces en element not emphasized at commoh law, namely, the means which 


‘bring about the exclusion of the publie at large from traffic in the 
awedeiiced article. This question of the means whereby others are 
excluded from the enjoyment of the pre-existing right may be ecnsidered 
‘The Gist of Monopolization. In*the Standard Oil Case, 173 Fed. 177, 
the District Court intimated that the acaquirement of the entire trade 


in a certain cemmodity by a single person or corvoration, is not the 


ssential element of the unlawfulness of the monopoly, but that the com 


ge tnalt ot 


bination ana conspiracy to secure the trede make it illegal. Thie is 
80 because every sale and transportation is insofar forth mononcligation, 


se, 
because it is an exclusive enjoyment of the benefits of the given sale 


or carrisege, and the statute must he ecnstrued to abate a2 mis- 


7 chi lef, not to interfere with such leritimste onerations 


tit pate: ‘illegal | means, must be considered to maze the transaction 


tis. so found, to ‘be. In nin IA of Hook J. "To. : 
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eal) Ks 
if set Gna Givil eourt of justiee, eould net be obtained.” Monopoliza 


ys] 


tion eontemolates the employment of means which prevent others from 


7 


engaging in fair competition, such as the engrossin: ade, and 
the like. The essential idea of monopoly thus seems to be much the 
game as at common law, with this difference: That whereas the. right 


_enoyed was made exclusive in the older law by a frant from the sover- 
a 
_eien, under the Sherman. Act it becomes exclusive by the use o 


2 


unlawful 


ear 


The. difficulty in determining the meanings o” monopoly under the 
Act rests on the ‘act that i 3 a guesticn of considerable delicacy 
to decide exaetly what unlawful means in the riven case may be. In 
general, the unlawful means need not be condemned by the c:iminal law, 
Pe abe they be such that a civil suit for damages might grow out of 
\ their use,..but it is sufficient if their validity would not he recog- 


“nized in a civil case at law or in equity... Thus the fact that the 


/several acts by which the, purpose of the moncpcly is attained, are law- 


. 


ful in character when taken in isolation, does not relieve ‘them from 


* 
_ illegality when viewed as elements of the whole, 


ens of their purpose and effect in combination. SL er: ee Head an 
Go. 183 Fed. 461. ‘Neither must prices be directly aftecton by such 
unlawful manipulations of commerce, but it is sufficient i* the power 
_ to contro? the price of a eommodity exists, whether it is exercised or 
not, 0.8 S.v. Patten et al, 187 Fed. 644. | 
Owing to the indefiniteness which 


° fect that "onlawful means" sre not susceptible of a 


BrP ae ve determine their nature in every 
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vinpeetves:, the status of 


=a 


RE eee 


pe general public a hres of the time in which they are used. 


| See in view; White J. in the Standard Cil Case spoke at length on 
the evils of monopolies, and*the dangers whieh they cffer at the pre- 


sent time. He considers that they are likely to be Jisadvantarsous to 
me : 


‘ the public in three régpects: first, the monorolyv is able to fix the 


» 
> 


price “and offer the article for’sale at a rate disvropcertionate te 


its actual value. Secondly, production can be “imite? by a menoroly 


sO that highest returns accrue to the combination, and the public suf- 


Be 


fers’ on account of the artificial restriction. Thirdly, the monopoliz 


ed article is likely to deteriorate in cualityv; when once the stimmlus 


Of competition is removed and a market assure*, the standard of excell- 


ence tends to fall. 


_ Considering that the publ‘e must be protected from these 


ie 


Jangers, 


the illegality of the means which are employed to secure the exclusive 


~~ 


a in a commodity must be more or less dependent upon the 


ood ae their injuring. the public. in ene or more cf: the 


2 the opinion of Chier aoetaee White, no hard and fas 


Hence it follows that the criterion of 


this section is be "rule of reason puided by the estahlished law and 


ewe 17 *) 


duty to arene ‘the prohibs tions of the Act," "Unlawful means", 


7 
Heceeas! rii’ 


en, must be determined pee, only fren an examination of Aecided cases, 
eCela ot . 


. ; with reference to the state of public policy at the time. 
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ree is unlawful, was reised, and wes necesssrily decided in 
no contention on the part cf? the government that 
ther provision of the Act es invelved. The Court held that if 
question should be decided in the affirmative, then every sale in inter 
state commerce is ublawful, as it is a successful attempt to monopolize 
that part cf commerce which ccncerns that sale. This surely mas net 
intended, because attempts by each competitct to monopclize a part cof 
trade is the root of competiticz, and 4s such attempts are frustrated, 
then competiticn ceases, The purpose o: both sections of the Anti- 
‘trust Act in the view of the court and of the Supreme Court at that 
time, is to help competition and accordingly nc centract is denounced 
unless the effect is to restrict competition. In the case et bar 
rik scle cause of action wae a refusal to sell to the nlsintiff-and in 
‘the view of the court the defendant owed no duty to him so to fe. 
"An attemvt to monopolize a part of interstate commerce whie! promotes 
or but indirectly cr incidentally restricts, ein, 


“while its main purpose and chief effect are tc increase the trade and 


“foster the business of those who mske it, was not intended to be made 


istence of anv competition 


‘oan 


‘Remedies Under the Act. From the point c” view cf remedies the 


> 


“statute Me deauae 55 sige tei from the procedure und-r the eemmen lev, 


‘both beesuse of the consttttticn of th= federal courts and hecause the 
Under the sea the circuit courts were in- 
riet attornevs of the 
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mpora ry injunetions ieee be pease pending the. final decree of 
ae 
court. The court may cause witnesses and other persons concsrned 
id 
b se summoned whether they reside in the district. in which the court 
AS 
‘he 
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a 


eld or not, by subpoena served by »> Marshal of the. distriet, 
Property involved in any violation of the 4et, and.in the course 
transportation in interstate traffic, may be forfeited to the 


States, and swized and condemned under. proceedings similar to 


rovided for forfeiture and condemnation of property. imported 


‘United States contrary to law. A provision was also made for 


fold damares, together with costs and a reasonable attorney's 
Spaaneee eared by any person injured in his business or property 
unlawful acts of persons or corporations. 

Prior to the Act approved Feb. 25 IO%, there was no.way in whites 


8 witness could be compelled .to testify.in a proceeding under the. Act, 


r. 


before & tend jury..as to the witness.’ connection with the combination 


eat ve Euchesan, 113 Fed. 156. This was because the Sherman Act 


ppt eriminal statute. The Act. of Feb. 25,1903, (Laws 1902,.ch, 


? any transaction, matter 


. ne concerning which he ey. testify or produce evidence in any 
mic. 
ee under the cha’ At the — eae 2, then, witnesses may be 
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pe with Little discussion. Chief? amohe these rules 
that one which @eclares that a violstion of the 
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ina collateral procee lings In Lafayette Bridie 


Streator, 105 Fed. 729, it was held that it coul? not he pleaded a= a 


rt 


efense to a suit for payment for goods, that the 
ES 


Sled the provisions of the anti-trust law. 
.% 


erable importance is to the effect that e statnte while 


a truest and 
“Another rule o® consid- 
eontainircse 


riminat provisions is now recognized as remedial. In Rice 


Stenderd Oil Go. 134 Fed. 464, a strict rule o* pleadine “as 


on the theory that the Act was penal only, but this 


doctrine 
pat. 


repudiated.  Addyston Pipe & Steel Co. Case, 175 U.S. 211. 
ern Securities Co.Case 193 U.S.197. 


bi.s 


fontague v.lowry, 193 U. 


Two minor points raiséd in rerard to dama recoverable may be 


stated here: These-are the difference between the price paid, and the 


asonable price of the commodity under natural competitive conditions, 


City of Atlanta v. Chattanooga Foundry Co.,127 Fed. 23 The provisions 


= u @ rgvovery of three-fold damages do not apply in the 
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ho Was himself a party to the trust. Bishop v. 


case of One 


American serves 


"The True Reason of the Remedy." (Purpose of the Act.) 


At the time that the Sherman 


. industrial conditions in the Unisea States had been 
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Rebeca: a crisis, and it was becomimg more and more evi- 


of te eounty + wes) petting ‘control of an increasingly 
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here or abroad. 
yas 

both houses were aware of 


ee eSegnine some lecislative action 


was to be preserved. In th 


pressed in the Standard Oil 
the main cause which led to 


"the thought that it was required by the economic 


accumulation cf wealth in ie hands of eorpora 
individuals, the enormous development. of corporate organization, 


facility for combinaticn which such organizaticnag afforded, the 


fact that the facility was being used, and that 


combinations known as 


trusts were being 


i 


multiplied, and the widespread impression that their 


; power had neee and would be exerted to oppress individuals, and injure 
¥ 
_ the public On. 


; Tentative Bills, Previous 


Act of July 2, 1890 


_several*bills were proposed in 1@ Senate to deal wth governmental 


tate trade. These sre of importance in determining 


purpose of the Act as finally passed, 


-_ 


ether with discussions upon them, indicate the attitude of 


gs the problem. The first of these was a bill introduced py 
or Sherman on December 4, 1889 which.ccntained substantially the 


owing provisions: first, it declared to be against public policy, 
ect an gear all Br anes teRee contracts, agreements, trusts, 

Dr iked Gin tai Sei the ore= 
= on, free eompetition in interes tate traffic in articles 
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ne Uni ted States, or produced here; ani in the produe- | 
i secondly, eevee prohibited me 
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; .y agreemer ts or corporations which were designe 


e 


advance the eost to the ccns of any of 
A A near ae a So oe aa] 
this it appears that the gist of the proposa 


ence with competition and also to prevent artificial advances in the 


F price of articles in interstate and gen commerce. Thais hill was 


referred to the Senate Committee on Finance and was reported on January 


14, 1890. On February 27, Senator Sherman moved the Senate to proceed 


to the consideration of the bili anda discussion of its provistons im- 
medistely began. Doubt was e ssed as to’ the conestitutionality 
bill, notably by Senator George of Mississippi, who further objected 
that the prohibiticm was’ :confined te conspiracies arainst trade and 714 


not inelude overt acts: done*in pursuance of them.’ On account o* this 


7 


and other objections,’ the Committee on Finance presented a substitute 

‘ ‘ 2 | 

for thes bill oneMareh 215° 15 which proposed to strengthen its eon- 
stitutional feundation’ by confining its prohibitions to combinaticns of 


“bi Ap ee > ss xy rd > ta) 
G@itizens of different states. For this amendment Senator Rea 


Texas offerréed & substitute which attempted to define restraints of 
aN, 
omen 4nd monovolies so accuragely as to remove any dicubt as to the ef- 


feet of the Act upon any given transaction, Debate upon these two snh- 
stitutions for the original bill showed that while particular senators 


objected strongly to one or the other, nevertheless there was a reneral 


oe 
= 4 


eonsensus of ‘opinion that the object for which they were both 
important, and that it was merely a question of 
houla taite. 


of the Sherman Act. On Avril 2, 1890, Senator “dmunias, 


’ 


> 


reported back the original Sherman | 


Ss head each by a new substitute for them all. 


>| . 
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jentical in every word with the Sherman Act as it was afterwards 
passed by both Houses cf Congress, and appreved by President Parrison 
on duly By Lee Cohsideratiocn of the Hoar substitute for the Sher- 
nan Bas) began on April:5, 1890. yon motien of Senator Hoar. Tre. bi11] 
y was passed by the Senéete and sent to the “ouse, where on April ll, 
1890, it was taken from the speaker's tahle ana referred to the House 
Committee on Judiciary. In the House, an amendment was offerred by 

. Bland of Missouri to the effect that agreements preventing compe ti- 
tion in the sale or purchase of commodities transperted from one stats 
to another ehould be prohibited, together with combinaticre preventing 
‘competition in transportation cf perscns hetween States cr Territories, 
In the Senate, this amendment was egain amended so that only the second 
Prpropeeition was allcwed to stand in the hill es revised. After con- 
eh ferences between the House and Senate, however, it finally came aheout 
that both amendments were drepped, and the Act as criginally proposed 
was piesed in both Eousegs, and approved by the President. 
| From an examination of the various bills offerred te regulate 
monopolies and restraints of trade, it is evident thet the primary pur- 
pose of Congree was to prevent undue suppressicn of competiticn. 
Exactly what restraint of competiticn was due end what undue, however, 


does not appear from the tedy of these bills and neither does it appear 


yea three respects the 
€ aoe throw some light on the meaning of the words, "restrairt of 


adevalthough the commch lew questicn ef reascnableness seems nct to 


“been raised. In ‘the e fire t pleee, the. members of Congress considered — 


Bea are eaten: régtraint between the 
» + 7 y 


re) ee 
. oan 
, ca” ez a5 ie a 
mbers of a combination and of extraneous restraint exercised by the 
a whole against @ or more other parties. Next, the 
emphasiged that restraints prohibited by the act were con: fined 


to direct restraints of interstate commerce, hut the precise line 
ms. bs ‘ 

mm between direct and indirect restraints was net drawn, nor was 

~~ 


tinction made between reasonable and unreasonable restraints 
aints under the Act were not int | to- be unlawful if they 
were nct extensive enough to be materially injurionvs to public or pri- 


‘ ef . 1 2 
wate welfare. In regard to the second section of the Act the view of 
Y 


“Senator Edmunds was general; namely, that the word "monopolize", in 


law includés the idea that the monopolist in acquiring the thing 


a : . 


monopolized in some way prevented others from competing with him in 


-_ 


‘attaining complete control of the given trade or industry. Senator 


4 


- 
"Hoar stated thet the members of the Judiciary Committee of the Senate 


a)" 


agreed that the word monopolize means ™ engrossing to a man's cel? 
i means which prevent other men from engaréng in fair compe 

Cong. Rac. 61 Cong. ict. Sess., “3151. 
‘that Section 2 is not violated where a party completely accent res 


pe ticular part of interstate or international commerce by means 


e344 ved Bs ue. 7 - - 
bapesiee skill or superior facilities. 
in’ ie 
uA 


Contemplat ed Dependence upon the Common Law. Th 
ae ot evidence that the questicn of the relation hetween 
and the common law was raised in 


the later confusion 


n resulted fwom the fact 


jo aes prec 
Few be 


anon. tem speci ot Poh ati 


atatute and the common law. During debate on this section, after 
eter Boar had promulgated the definition of monopoly a 

» Senator Kenna ingquired whether such &@ monopoly as 
\ defined was prohibited at common law. On the reply of Senator Hoar 
that he-so understood, Senator Yenna thereuvon asked why a bill 
‘ 
should be passed to denounce a monopoly already illegal at common law / 


o this Senator Hoar replied that there was no common law of the 

United States, and that the common law of the Separate states cannot, 

E such, be enforced by the federal pave by mesns of any penalty 
Junishment. Cong. Rec. 51 Gong. Ist. Sess. 3151. 

It*is evident from the foregoing that Coneress recognized that 
no action cculd be taken by the federal scovernment acainst trusts and 
monopolies, unless positive enactment bo that effect wera made, Tf 
common law princivles were ai-cuate to deal with the problem, it was 
nevertheless necessary that they be incorporated into the federal lar 

7 legislative sanetron. The question now comes in lis Ore: 
bia ioe actually intend tc make use of common law principles, and 


is the Sherman Act nothing more or less than the ate Saat Me aid 6f this 
A definite answer, complete as to every phase of the 
~@annot be given, but one or two facts can be specitfied 
cn the whole, In the first 
‘Congress certainly intended 4 departure from the common law in 
spect to remedy; federal prcdedure recuired a te a from an vOTES 


ty 
commen sabi sAbies of pleading, bith because of the increasing 


‘Simpolfy all matters. cf adject ive lew, and because the ends. 


* Tw 


e te ahd hs coal 


i 


a best” ‘be served” ty “the processes of ecuity rather 


ie ‘ al , 


bhan by those of the law courts. It is equally certain thet the 


‘gection of the Act contemplated nc departure frcm the eccmmon law. 


questicn was definitely raised in the manner described above, and 
entire purpose cf the ststute in sc fer as it ecencerned moncpclies was 

to embody the common law in United States law. The indetermirate 

part of the problem srises in reference to the first section, and hewe 

no light can be obteinea Prem statements made c PIGOT.-0% 

So far, then, we must say thst ‘he actnal intent of those whe 

the bill cannot be determined. But there is one indication that 

common law principles should be decisive cf points raised in the inter- 
pretation of the Act, and thet is thie: the Sharman Act avowedly adopts — 
the common law in dealing with monopolies; why, then, shceuid it be 
terpreted as meaning something entirely different ?rem the ecmmen law 

in regard to restreints ef? trede, especially when such a departure is 

not definitely announced? The law of monopo!y and that of restraints — 
of trade are mutually supplementary; they beth deal with ore rreat 
problem, the viclaticn of public rights in the freedom cf trade and 
commerce, The enretne principles of the common law have heen chosen 

to pevh iste mono clies, thus disposing cf cne side cf the question. 
“Witheut some strong intimation te th:t effedt, it dees not seem likely 
that in dealing with the other pert cf the case these leral rules 

should be abandoned and other tests set up in their 

the core true, because any new test substituted for 


_ eriteris is necessarily untried; and it is impossible te determine 


in advance of judicial interpretation what ita ezact «ffec* will be. 


“Were such | a new test te be formulated, it would seem probable that 


la hag by the legislistive body to specify exact — 


in the disecussien of 
. 5 oa 4 : a na 


- Sherman Act, however, the course of events in toth Honses o* Congress 
. shows thst te some extent they were ecntent tc let judicial inter- 
- pretation guided by established principles, determine the application 
of the new lew against restraints cf trade. That being sc, their 
e : 
_ geperel intention was plain, but their specific intention wes no more 


definite than to afford a remedy against the increasing encrceacrments of ~ 
combinations on the liberty cf individuals. In cases like these, 

when there ia no specifie intent, the eaneral intent must he interpret- 
ed in terms of pre-existing law; there is no alternative. And this 
pre-existing law must be the common law, for there is ne other body 
of déacisicns on which te rely, shin the constructicn c* an entirely 


new statute ig in issue. 
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fi iy 38 Summary and Conclusion, 


It remains to summarize the major and minor premises, and to draw 


the conclusion frem them. fhe major premise analyses the common law 

inzregard to contracts, combinations ani conspiracies in restraint of 

trade and monopolies’; and the minor premise analyses these same arree 
. $ 


ments and devices under the Sherman Act, 


F<) 


Summary of the Major Premise. Restraints of trace are to he consider- 


ed as voluntary or involuntary. Inveluntary restrai ts are by rrants 


¥. 


' or charters from the crown, or by custom, and are not of nresent imvor- 


+ 
t 


“tance in the discussion of principles controlling the rights of 


who themselves Serines into contracts restraining trade. In more 


bad ; : : 
» times, only voluntary restraints sre prominent, since they alone 


"mine the relationship between the subject an? the sovereign when the 


“question cf? freedom of trade and commerce arises. Voluntary restraint 


‘in order to ‘be valid must be partial, must rest on an adecuate consid- 


ae 


eration, and must be reasonable.  Reasonableness is determined by 


a 7 


Pepa cities & balance between the injury to the party restrained or to the 
ublic, and the use to the party receiving the benefit of the transac- 
The injury to the party and toe the publie is to he determined 
the light of public policy which necessarily varies from time to 
At common law contracts in restraint of trade were unlawful 
and void, and no criminal liability attached. ". Com- 
ons and conspiracies i restraint of trade on-the other hand 
ere prohibited as misdemeanors or felonies ss the. might be, both 
pivinaceo ‘law and under early statutes. These Sak vedadiens ina 


Petbetions wetbnenae from the tine of the Anglo-Saxon kings to 


Geors = my the Thira. ~ Monovolies at common law and under 


=<, 


, ee ap to: + COte 


nyters y s. 


— ae a ~—_—_— 
> = i es 
3 5 eae Pie eae re 
“~« = 7 
7 > 
> 
> 
F 
<_ 
; 
. - 
¥ 
~ ¢ rai 
a 
»- 
o =, : bed > | re 
i 
< ae > - a 
= *. 
s 
. 
ff 5 
‘ty 
- 7 
eo - rar 
° 
f 
~ 
7 
: 
“ : 
. - 
. 
w . : : 
a: 
; 
a 
r a f “¥ 
7 
> ™ 
= . 
ha ° ub 
re 2 a 


< 
2 
ja 
"Enioirs Of udteust ti 
a 
pila. pot wa Athy Rote eS 1 BE OnOS 
2D *, As OB TAOS. ‘be Frage 
$ ~ ok ee 
4 “ « ae - 
- ‘. + ~~ @ heowre 
’ 6 x 
i = tng ,asinart rec pts 
Lae 
+ «f - tale at Bee 2 Sigale +" 
, . . 
z enn Ot ¢ ~avwoto ong 
Pre ! . OF=25um9s 
i stuf wetns 
‘yt ay toed Vines 
. 
- i + z > ar 
4 w + » cee 
ia b= beta y mas 
LBs 3 f tatm, SE Ley 
: aee al Tsaogesne of 


et vintol sd¢ nested éondgisgo sass 


id 


S61 wits sie Of Sem Bia ee 


vi fe [ foumesS zh 


tartaet x teat te os 
‘+? PHetl~ fentmacets om, Pas froy. baa. 
“ee 
o- 4 FA tnberiser 2 antoxa igen boa 


, 
7 


ea t ay 


edbrro (a%er eyonaansbetn 


Say 


pee early statutes were punisfable as crimes. To constitute a 


sno p oats, four elements sre necessary: a grant from the sovereign, a 
ae 


mo 
definite erantee, & particular benefit or right given to that rrantee, 
and an exclusion of the public at large from participation in rishts or 
; 
’ privileges formerly enjoyed. 
Summar of the Minor Premise, The Sherman Act has passed throuch 
three periods of interpretation:one in which it was hreaily interpreted 
in the light of the Common Law, another in which its languare was con- 
sidered So apply to all restraints of traie, whether lawfnl or unlaw- 
ful at common law, and a third in which judicial opinion reverted to 
hat of the first period. In determining the relation of the Act to 
Pt olegns Law, only those rules and decisions need be considered auth- 
oritative which are not inconsistent with the final eo struction of the 


rT { } 
Act adopted by the Supreme Court in the Standard Oil and Totacco Cases, 

B50} . 
Under these decisions, and under others not déontrary to the rulings 

ay fh : 
there laid down, restraints of trade mst now be decided under the 


"rule of reason", This “rule cof reason” ineludjes ss pre-reguis‘tes 


pe anteiee that the restraint must be partial and must rest upon 


. 
CR6 L. 


lequate consideration, and in addition, it contemplates, as asserted 


af 


by Chief Justice White ane? the inherent reasonableness of the trans- 
accordance with pre-existing principles 
nese contracts, however, as ecntraste* with 


are now made eriminal, Bombinations and 


pais cee may inelude unlawful contracts , but they are 
ore: an wolanfel elenont soot aprenr ani whether this 

ful agreement or of an élleral device for 

tion, or the 108, ity presence, torether 


Ell 4 4 
a ae ys, ee ‘2 


actually restrain- 
“ ace a ery ee. 


& ad, a aed 


~ “ 
‘@ F _ . 
ek . . 
i 


tay an Es 


sn ate ang? 


3 <oyn *etaned reo re tay s) S35net 324. 


oo 


> Sag 
. arnt ~ wee nf tatene saw er) ifieta < 


¥ 


oo :spisctoan ete aoremele ie? “tie 


~~} sa" -. whigha sdf to wofertoxe 


o - 4 is 3 A 


. faa al> 
as visemrot 25 aAt it 


hb Tedd Ci wad 


a°qHbI90ue We b* shaban 6 2 


) ,3 aioe? a os soaregiae! eps ore Bhi ; n 
. =. 


me 


Pi anv Mes mt : 


, 


' jaf oy a eet a , 
Aa ,) ie. _ 
_ ates s ; 


br= * 


- 


ys 2 
at 


stitutes the offence. Wo overt act is necessary in the 


to 


noel 


( as in restaint of trade, ss the agreement of the varties 
i: is the crime prohibited. Moncpolies uvder the Act, although some 
indefiniteness still remains in the interpretation of the second section os 
geém to t= practically identical with common law monopolies, 

‘when once the necessity for a grant from the sovereirn is removed, |The he 
exclusive right formerly ranian by the king, is now obtained by the 4 
use of unlawful means in the suppression of competition or in vrevent- - 
ang the public at large from participation in the piven industry. In : 
the case of Phere and of the adjective law anpdicable to the inter- 


pretation of the Act in seneral,there is a sharp departure from the com- 


mon law procedure, but this is no ereater than must necessarily result 


in dealing more effectively with al] kins 


oa: ; 
from the progress of the law 


of offences. 


ynelusion, in formulating the conelusion to the syllogism set “orth 


the beginning of thie dissertation, essential points of identity in ded 


the “ganetruction of the Sherman Act and in the Common lav must be regard- 
‘4 


ed, and details of adjective law may be negleéted in determining the a 


‘ 
- Lé 


actual relationship between the Statute ani the Common Law. This dis- 


to prove that in all respects cases under the 


Shi > rma Act must be decided in accordance with previous decisions at 
Thar 'w 
the common law but that the underlying principles sre the same in poth 
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ligee,the detriment to the obligér,and the effect on the public 
If the detriment to the ih and to the rehlie vas incom- 
mensurable with the benefit received by the oblipee,then the contract 


geal Under the Sherman Act the same elements are necessary to 


the legality of such contracts;not’ only must it be’ partial and rest on 


- adequate consids TET TON ;buLt eines Bne-decision in’ the Standard Cil Case, 


— 


at must be’ reasonable. “The reasonableness is that reasonableness which 
Ow been defired ‘by common law abartse hha Since this is so it must nec= 
@ssarily be reasonableness dependent on the usefulness of? the contract 
to the party recetving the benefit of it,as compared to the ‘amare sus- 
tainea by the p-rty making the contract, ani to the general effect upon 
“interstate trade and commérce. Although the court has not in terms de- 
elared that these three elements must appear in order to make the con- 
tract legal under the present interpretation of the Act,nevertheless be- 


fore the period of rigid interpretation was entered upon, the courts in 
a 


general recognized these three elements ss constituting reasonablences, 


i; does not follow from the’ identity of these rules in regard to restrant 
Sie that the federal courts sre hound by early cases at the common 
etpat-it does follow that these same early cases must he reraried as 
ntrolling in?luence in formuleting rules under the present appli- 


n“of the’ Act, ‘ Phat is to say, that whereas public policy has 
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view, the cther questions sre now the same ss in the former times. 


ms ) . 3 > . 

fPhis indicates ne change in the law itself, but emphasizes rather a 
e@hange in economic conditions under which the law is applied. 4 @on- 

: 

~ tract injuricus to the public in one age may be ® positive benefit to it 


in another, snd the case will be decided one way in the earlier pericd 


- « 


and another in the later, Yet, althcugh the actual decisicn is dif- 
7 


ferent, the princirles cn which it rests are the seme, At hoth times, 


there is a balancing of benefit tc the one and detriment te the other; 
= 
; 


and the economic defelopment of the naticn determines which war the 
balance falls. 
Combinations and conspirecies under the Act tend neturallv te be 


grouped with monopolies rather than with restraints of trade proper. 


his is so for the reason that the cesentisl element in the ecnstitution 


‘eu 
of these offences is the unlewful dm ans whereby they sre effecte?, 


rather than in the fact that they actually restrain trade. Early 


lak aden erainst engrossing, regreting, and ferestallinge the marvet, 


“prectically enountd diidd tc statutes acainst whet are now called 


combinations and conspirscies in restreint cf trade. Considering 


these offences te be the same in spite cf the change in nane, » § 


federal lsw, unlawful 


the criterion upen which their legslity dependended. 


tit- 


i : 


the act of engressing, regrating cr forestalline, itsel* con 


PMN FARA nevertheless, in the final snalvsis, all these crimes 


ee lata ts important in these early statutes. The 


of staple commodities was not the pist of the cffence 


ora 
Pig 


1 any case, but this was rather the way in which they were obtained. ‘ 


Monopodies at common law contained the four elements already ex- 

tal 

pla i rs from the kine, the definite 

“pPiained at length, namely: the grant from the king, tne derinite ; 
i 

grantee, the exclusive right, and the restriction of others from par- 


) ticipation in that right. Gradually both in England and in this 
country, the first requisite of a moncpoly was done away with, hath 
in the common thought of the peonle and in the law as well. At pre- 
sent however, it seems that monopolies are identical with those pro- 


hibited By the common law, except for the fact that the original erant 


is not nevesssry. At both common law and uniter modern definitions of 


the offence, it is the usurpation of the control of a trade or indus- y 
* af 3 4 

“try by one man or by a bedy of men, together with the disregard’ of the : 
6 J : ' 
= b e . a 7 

“rights of the public generally, which was and is considered the gist 
of the offence. The difference arises only in the way in which the Aig 
: 


monopoly is secured; formerly it was hy empress prant, whereas not it 


is by the acts of the individual. These: acts must be unlawful, as 
otherwise there would be a restriction upon acquisition of property 
by simple skill and industry, an idea which is repugnant to the 


Anglo-Saxon mind.« Other than this, however, there seems to te no 


agreed : 
epee ntet pes Sali ale between monopclies now and ffermerly, as in 


Suehe it is the assumption of rights belonging to the public which 


ae transaction with criminality. 
BAS 


-Pinelly, then, by comparison of the mator and minor premises, it 


sie that the effect of the Sherman Act in rereri to restraints 


the same as that of the common law, except 


: » 
4 r ¥ > Pm aes se - = . ; 


a wee esp ert 


ny 
my OLY 
= 


fl 


i 
s 
rs 


eae ee > ees 
, 7 
i 4 


1ort $qmpses’ sit ele st aan 


totam sat to naskTFaqmoa Ue « 


oe* 


i 3 tna? a8 
tetattoay of fitdeor nt tok: aamred® <dz +9' 72 ordtte oa sie 


Be] 


a2 aaa 


sne5E4 erat rondo oa2 t9 et? 


~a> ere tom hres ef} tdo* be “yt tees x84. se Hetad Aa 


ae ee rb a 
cianten te goa SBN 


raw «cee 


2 a 


; is 
Ae, he United Statep before the passare of the Act, which itself is aefin- 
e and possible of exact determination, in so far as any rule of law 


Reuhaént upen publie Baascy can he rene and not liable ta change, 


Brohenwenh 


Poot +. 
Piatementis y) P4ak Shroweters, 1 tev. 722 ‘ “¥ 
aman pais ier t,. &, icc | 3 a 
re ¥. Cgden °.¥h. i 

| Oe a ae | : 


7 $2 ed. 104 


coat * 
4 > * 
- : > ats 


Table of Cited. 

Alger Le Thatcher EO eee «i 

Alipeyer v. La,..165 U. S. 578 

Anon, le Mod, £48 

Atlanta v. Chattanooga Foundry Co. 127 Fed. 23 
Baneroft ae Thayer 5 Sawy. 502 


~ 


Bishop v. American “reserves Co. 105 Fed. 845 
Botelor v. Wakhington 2 Cranch C. C. 6 
Boyd v. Montgomery 117 ala. 677 

Clark v. Crosby 3% V4, 268 

In re Cerning 51 ®ed. 205 

Davies v. Davies 3 Ch. Div. 359 

Dean v. Emerson 1C2 Mass, 48¢ 
Fitgwalter's Case 2% Keb. 242 

Foot v. Buehanan 113 Fed, 156 
Freemantle v. Silk Throwsters 1 Lev. 229 


Taahie We 0. Sa, 157.0. Si ise 


tn 


Gibbons v. Ogden ¢ Wh. 1 
Gould v. Head 38 Fed. 886 

In re Greene 52 Fed. 104 
Heydon's Case 3 Co. 7 

_ Einde vw. Gray 1.0 s Gr, 195 

| Eiteheock v. Coker 6 A. & E, 434 


) Hodge v. Sloan 107 N. Y. 244 
LS eee ee 
Homer v. Graves 7 Bing. 724 
< wQ . “-_G . 4 4 


be Bridge Co. v. Streator 105 Fed. 729 


77 


10 


Al 
: 
50, 71 3 
1 


Sate seas, < sidet 2" i 


angt 


nde 


113 3 “2 .fotd ef tedeted? .v aegl 

ie ie Ge .8 .U Gel .al Aw ast ails 
Fr Br : e8S .bok SL lanm 
4G aw SS hot “Sf .09 7tbasot Bqoonettadd .y¥ ate 


$928 - Ewes G veyed? .¥ slo 


ee 


_fS9,£teA) oe gonere a 


13 


3 er 
a 3°39 .0 .O daaate S sotunkdeer oy toa gee 


pad af 99 BaTresgsay” 


mr ‘(5 .efa TDL gramsatiox BOR 
Sure. a¥i ke weowd .v sas: ca 
a98_ bee £3 abou" als Ves 
#3 : | [85 .¥it .AT & / getved .y estyad. 


18S .4aa SE nests .yaped 
“2S dea A seac erat fame eee ; 
s4{ hes, SEF 


fenstoud «Wy $008 


es OSS «vo! L sretewond? Site cir si seers ari 


Jf 2 <U °RS) ee. Sh eke 
. m5 

f..d0 2 aeh39 ev 2008 b5, 

yt i eae 


sf dee Jha BR base. Jy bimoe 
KOL .bet Sd sneat? on 


+ oe 
eeL .x0 % xt a Beis” oy ie. 


BSt kas ates 


oye eae 


, Lae v. Evans 


69 Fed. 908 77 

matien v; May 11M. & W. 653 8 
MeCutcheon v. Yeisz Capsule Co. 71 Fed. 787 14 
Mitehel v. Reynolds 1 ?P. "ms. 181 x, 
Case of Mponopclies 11 Co. 84 b 12 
Montague v. Lowry 193 U. S. 36 4 
morriae ¥, Mt; Cos. 8S Alas +565 11 
Morse Twist etc. Co. v. Morse 103 Mass. 73 11 
Newell v. Meyendorf 9 Mont. 254 12 
Oliver v. Gilmore 52 Fed. 562 14 
Oregon Steam Nav. Co. v. Winsor 2C Wall. 64 5, 
Peltz v. Eichell: 62 Mo. 171 10 
People v. Teople's Gas Light etc. Co. 205 111. 484 « 13 
People v. San Francisco 10C Cal. 605 Lo 
Railroad Co. v. Richmond, 19 Wall. 594 23 
Rex v. Hilbers 2 Ch. 163 To 
VY. Maynerd Cero, Car.” 231 14 

v. Rusbie 2 Peake, . P. 189 bes 
Rice v, Standard Cil Co. 134 Fea. 464 77 
Richardson v. Mellésh 2 Bing. 229 B 
Smith's Appeal, 113 Ta/ St, 579 11 
State v. Wilcox’ 64 Kun. 189 1s 
Steers et al v. Ue 8. 198 Fed. / 64 
Sutton v. Eead S86 Ky. 156 is 
Swift et al v. R. R. Co. 64 Fed. 59 72 
‘Trenton Potteries Co. ve Cliphant. 58 NU. J. Eq. 507 
Union Pacific Coal Co; v.@."Se,. 175 Fed. 737 64 


10 


pe! 


v. Chesapeake & Chio Fuel Co, 
105 Fed. 93 
v. Dupont de Nemours ¢€ 


188 Fed. 


v. Joint Traffic Assn. 
¥..Kessel et al. 173 Fed. 
vy. BE. C. Knight et al. 156 U. 
v. MacAndrews, Forbes Do. et al. 
149 Fed. 822 
v. Northern Securities Cc. 
193 U. S. 197 
v. Patten et al 187 red, 644 
v. Reading Co, 193 Fea. 461 
vy. Standard Cil Co. 173 Fed. 177 
Pen. Us Oy t 
v. Swift et al, iz2 Fed. 528 
196 U0. S.. 375 {4 42, 45, 
v. Tobacco Co, 164 Fed.700 19 
avaee 221 Us S. 106 49 
Fs Trans-Missouri Freight Assn. 
et ~ ee 53 Fed, 440 51, 62, 64 


A 


a4 Me 


a «: 


S. 290 46, 49, 61, 66 
> - 


) 


«a0 Leaves out nocache. oe a 


E, F295 pie" ef ast 


'.00 fest ofA0 4 ofseqenshd cy 


; .00 3 etdonet Sb troged se) ee 


os TSE /betr ees — 
BS 382 .bet Se - "fs 26 exisigot ay 
eva ot ae IvL er) 


ro 38e8s aoase. 0 162 sneea otvtertegetes ae 
9° ate .hot str feds) Leeteam y / 
ob (Pam .0 888 .fe te tdgtad 1a uy ie ade | 
Lie #2 (00 Sedto® ,ovebeAomi ye | | 
e3 sce pet Ob. uedtee am oa) beac 
a> TERR SL .00 ssitixsoed atedsron ov " ay ; 
 o$t ora bs ToL -8>,.0 Beret eT 
ay bh} ,bol TRE Ie fomeddeSy © 
Brit {05 .fet feL-.09 anthaeh wy 
\St 20.88 TE bow STE". 00 Ito Bxabaade ee 
B? (av (80 88 Oe [e8 «PAY OD eee nes 
@> e828 .bef SSE (fe. ae med. : 


; sa 33 ed eid at OTe we. .v aer. i an oo 


J ton i 
ross 

&- el 
iit oh ot 


4 ited States v. Worrall 2 Dall. 384 22 
: “re Vandine, 6 Pick. 187 13 ‘ 
rden v. St. Louis 131 Mo. 36 13 ; 
- Whitwell v. Continental Tobacco Co. . : 
cae i. 125 Fed. 254 ; 74 | 
S one<G, Beattix 23 Wash. 1 12 
\ 2x parte Young 6 Biss. 54 18 


Additional cases net cited by mame. 


2 Bulst. 195 
8 Coke 121 
DEE Coke 846 
7 Cranch 32 


2 Curt 446 


4 Fed, 198 7 | 


2 Hen. V. fo. yi 26 is | 5O . 
Raya, 288 | 2 a 
1 Roll. Abr, 364 | 2 

—-:108 Us S» 199 50 


2m 25 


SE 


ae 


sittese: . 


Robey sétagq 


} @ 


A . Cable of St 


Sve os LY .c,..76 
aa, baW, LILI ¢ 6 

$} Riek, Ii 67 
G-hach, Ili © 10 

i Hen, 1V c 135 


14 Hen, VI c 6 


ep Hen,.Vill.c 2 


2& 3 Edw. VI ¢.15 

2& 3 Edw. Vic 21 

5 & 6 Edw. VI ec 14 

S EBlis,.e 5.& le 

13. Eliz. -c. 15 

on dG. C. 22 

a aol sy. ER. € 13 

41 Geo, II ec 40 
Statute of Monopolies, 
12 Geo. Ifi'e 71 


7 & 8 Vie. c.24 


By. S&S. Coenstitution. 
Fifth Amendment 


Tenth Amendment 


‘eam U. S. Rev. Statut 
o) t 5 utes 


Sec, 721 


atutes 


nA al Rs 


Art. 


I 


Cited. 


ae. er: 


sec. 


8 


76 


70 


. Pais 
ait ek 


~orr 
U ad SS sete 


EE TS ees =e 
: 


q 


Aaiciary Acts of 1789 

Crimes Act of 1790 

Interstate Commerce Act of 1887 
Sherman Act --- Text 


Laws 1903, ch. 755 


Other Works Cited 
4 Bl. Comm, 159 
3 Coke's Inst. 181 7 
187 
Cong, Rec. 51 Cong, Ist Sess. 3151 
Hawkes, P, c. Oe a: Solem» eae! 
Eden. el. @éris civ. 796 


Lypsiae contra Dard, orationem. 


* - > 
Stiernh, de iure Su@d. et Gotho, vestusto,e 5 


